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Rules and Regulations 


Federal Register 
Vol. 67, No. 138 


Thursday, July 18, 2002 


This section of the FEDERAL REGISTER 


"contains regulatory documents having general 


applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


9 CFR Part 94 
[Docket No. 02-072-1] 


Change in Disease Status of Israel 
Because of Bovine Spongiform 
Encephalopathy 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. j 


ACTION: Interim rule and request for 
comments. 


SUMMARY: We are amending the 
regulations by adding Israel to the list of 
regions where bovine spongiform 
encephalopathy (BSE) exists because the 
disease has been detected in a native- 
born animal in that region. The effect of 
this action is a restriction on the 
importation of ruminants that have been 
in Israel and meat, meat products, and 
certain other products of ruminants that 
have been in Israel. This action is 
necessary to help prevent the 
introduction of bovine spongiform 
encephalopathy into the United States. 
DATES: This rule is effective 
retroactively to June 4, 2002. We will 
consider all comments that we receive 
on or before September 16, 2002. 
ADDRESSES: You may submit comments 
by postal mail/commercial delivery or 
by e-mail. If you use postal mail/ 
commercial delivery, please send four 
copies of your comment (an original and 
three copies) to: Docket No. 02-072-1, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3C71, 4700 River 
Road Unit 118, Riverdale, MD 20737- 
1238. Please state that your comment 
refers to Docket No. 02—072-1. If you 
use e-mail, address your comment to 
regulations@aphis.usda.gov. Your 
comment must be contained in the body 
of your message; do not send attached 
files. Please include your name and 


address in your message and “Docket 
No. 02—072-1” on the subject line. _ 

You may read any comments that we 
receive on this docket in our reading 
room. The reading room is located in 
room 1141 of the USDA South Building, 
14th Street and Independence Avenue 
SW., Washington, DC. Normal reading 
room hours are 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. To be sure someone is there to 
help you, please call (202) 690-2817 
before coming. 

APHIS documents published in the 
Federal Register, and related 
information, including the names of 
organizations and individuals who have 
commented on APHIS dockets, are 
available on the Internet at http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Gary Colgrove, Chief Staff Veterinarian, 
Sanitary Trade Issues Team, National 
Center for Import and Export, VS, 
APHIS, 4700 River Road Unit 38, 
Riverdale, MD 20737-1231; (301) 734— 
4356. 

SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR parts 93, 94, 
95, and 96 (referred to below as the 
regulations) govern the importation of 
certain animals, birds, poultry, meat, 
other animal products and byproducts, 
hay, and straw into the United States in 
order to prevent the introduction of 
various animal diseases, including 
bovine spongiform encephalopathy 
(BSE). 

BSE is a neurological disease of cattle 
and is not known to exist in the United 
States. It appears that BSE is primarily 
spread through the use of ruminant feed 
containing protein and other products 
from ruminants infected with BSE. 
Therefore, BSE could become 
established in the United States if 
materials carrying the BSE agent, such 
as certain meat, animal products, and 
animal byproducts from ruminants, are 
imported into the United States and are 
fed to ruminants in the United States. 
BSE could also become established in 
the United States if ruminants with BSE 
are imported into the United States. 

Sections 94.18, 95.4, and 96.2 of the 
regulations prohibit or restrict the 
importation of certain meat and other 
animal products and byproducts from 
ruminants that have been in regions in 


which BSE exists or in which there is 
an undue risk of introducing BSE into 
the United States. Paragraph (a)(1) of 

§ 94.18 lists the regions in which BSE 
exists. Paragraph (a)(2) lists the regions 
that present an undue risk of 
introducing BSE into the United States 
because their import requirements are 
less restrictive than those that would be 
acceptable for import into the United 
States and/or because the regions have 
inadequate surveillance. Paragraph (b) 
of § 94.18 prohibits the importation of 
fresh, frozen, and chilled meat, meat 
products, and most other edible 
products of ruminants that have been in 
any region listed in paragraphs (a)(1) or 
(a)(2). Paragraph (c) of § 94.18 restricts 
the importation of gelatin derived from 
ruminants that have been in any of these 
regions. Section 95.4 prohibits or 
restricts the importation of certain 
byproducts from ruminants that have 
been in any of those regions, and § 96.2 
prohibits the importation of casings, 
except stomach casings, from ruminants 
that have been in any of these regions. 
Additionally, the regulations in 9 CFR 
part 93 pertaining to the importation of 
live animals provide that the Animal 
and Plant Health Inspection Service 
may deny the importation of ruminants 
from regions where a communicable 
disease such as BSE exists and from 
regions that present risks of introducing 
communicable diseases into the United 
States (see § 93.404(a)(3)). 

On May 28, 2002, Israel reported a 
suspected case of BSE in a native-born 
animal, and on June 4, 2002, Israel 
confirmed that diagnosis in a report to 
the Office International des Epizooties. 
Therefore, in order to prevent the 
introduction of BSE into the United 
States, we are amending § 94.18(a)(1) by 
adding Israel to the list of regions where 
BSE is known to exist. The effect of this 
action is a restriction on the importation 
of ruminants that have been in Israel 
and on the importation of meat, meat 
products, and certain other products 
and byproducts of ruminants that have 
been in Israel. We are making this 
amendment effective retroactively to 
June 4, 2002, which is the date that BSE 
was confirmed in a native-born animal 
in that region. 

In this rule, we are also updating the 
authority citation for 9 CFR part 94 to 
reflect the enactment of the Animal 
Health Protection Act (7 U.S.C. 8301 et 
seq.). 


47243 


47244 
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Emergency Action 


This rulemaking is necessary on an 
emergency basis to prevent the 
introduction of BSE into the United 
States. Under these circumstances, the 
Administrator has determined that prior 
notice and opportunity for public 
comment are contrary to the public 
interest and that there is good cause 
under 5 U.S.C. 553 for making this rule 
effective less than 30 days after 
publication in the Federal Register. 

We will consider comments we 
receive during the comment period for 
this interim rule(see DATES above). 
After the comment period closes, we 
will publish another document in the 
Federal Register. The doctment will 
include a discussion of any comments 
we receive and any amendments we are 
making to the rule as a result of the 
comments. 


Executive Order 12866 and Regulatory 
Flexibility Act 


This rule has been reviewed under 
Executive Order 12866. For this action, 
the Office of Management and Budget 
has waived its review under Executive 
Order 12866. 

This emergency situation makes _ , 
timely compliance with section 604 of 
the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) impracticable. We are 
currently assessing the potential 
economic effects of this action on small 
entities. Based on that assessment, we 
will either certify that the rule will not 
have a significant economic impact on 
a substantial number of small entities or 
publish a final regulatory flexibility 
analysis. 


Executive Order 12988 


This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule: (1) Preempts all State 
and local laws and regulations that are 
inconsistent with this rule; (2) has 
retroactive effect to June 4, 2002; and (3) 
does not require administrative 
proceedings before parties may file suit 
in court challenging this rule. 


Paperwork Reduction Act 


This interim rule contains no 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). 


List of Subjects in 9 CFR Part 94 
Animal diseases, Imports, Livestock, 
Meat and meat products, Milk, Poultry 
and poultry products, Reporting and 
recordkeeping requirements. 


Accordingly, we are amending 9 CFR 
part 94 as follows: — 


PART 94—RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST (FOWL 
PLAGUE), EXOTIC NEWCASTLE 
DISEASE, AFRICAN SWINE FEVER, 
HOG CHOLERA, AND BOVINE 
SPONGIFORM ENCEPHALOPATHY: 
PROHIBITED AND RESTRICTED 
IMPORTATIONS 


1. The authority citation for part 94 is 
revised to read as follows: 

Authority: 7 U.S.C. 450, 7711-7714, 7751, 
7754, 8303, 8306, 8308, 8310, 8311, and 
8315; 21 U.S.C. 136 and 136a; 31 U.S.C. 
9701; 42 U.S.C. 4331 and 4332; 7 CFR 2.22, 
2.80, and 371.4. 


§94.18 [Amended] 

2. In § 94.18, paragraph (a)(1) is 
amended by adding, in alphabetical 
order, the word “‘Israel,’’. 

Done in Washington, DC, this 12th day of 
July, 2002. 

Peter Fernandez, 


Acting Administrator, Animal and Plant 
Health Inspection Service. 


[FR Doc. 02—18160 Filed 7-17-02; 8:45 am] 
BILLING CODE 3410-34-P 


SMALL BUSINESS ADMINISTRATION 


13 CFR Parts 121, 124, 134 
RIN 3245-AE71 


Small Business Size Regulations; 8(a) 
Business Development/Small 
Disadvantaged Business Status 
Determinations; Rules of Procedure 
Governing Cases before the Office of 
Hearings and Appeals 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMARY: The Small Business 
Administration (SBA) amends its 
regulations governing proceedings 
before the Office of Hearings and 
Appeals (OHA). The SBA also makes 
conforming changes to several sections 
of the regulations governing the Small 
Business Size Determination program 
and the 8(a) Business Development (8(a) 
BD) program. 

This rule improves the appeals 
process by revising and clarifying 
procedures, particularly those on filing, 
service, and calculating deadlines that 
have proven to be “stumbling blocks,” 
causing additional litigation and delays; 
expedites certain procedures; conforms 
the regulations and procedures 
developed by case law and prevailing 
practice; and makes plain language 
revisions. 


DATES: Effective Date: This rule is 
effective on September 16, 2002. 


Applicability Date: This rule does not 
apply to any case already pending at 
OHA on September 16, 2002. The rule 
applies to cases arising from: 

a) SBA actions taken or 
determinations made on or after 
September 16, 2002, including 8(a) and 
SDB determinations (part 124), size 
determinations (part 121), debt 
collections (part 140), and development 
cases (part 120); 

(b) in NAICS code appeals, 
solicitations or amendments, issued on 
or after September 16, 2002, that 
include NAICS code designations 
(§§ 121.1102, 134.304(a)(3)); 

(c) in SBA Employee Dispute 
Resolution Cases, decisions by 
appropriate management officials made 
or overdue on or after September 16, 
2002 (Standard Operating Procedure 37 
71 02, ¥ 3-6, available at www.sba.gov/ 
library/soproom.html); or 

(d) SBA orders to show cause 
(§ 134.202(b) or (c)) issued on or after 
September 16, 2002. 

FOR FURTHER INFORMATION CONTACT: 
Michael J. Wolter, Attorney-Advisor, 
Office of Hearings and Appeals, at (202) 
401-1420 or oha@sba.gov. If you use a 
telecommunications device for the deaf 
(TDD), you may call the Federal 
Information Relay Service at 1-800- 
877-8339, 24 hours per day, 7 days per 
week. (If you have any problem using 
this number, call Customer Service at 1- 
800-877-0996.) 

SUPPLEMENTARY INFORMATION: With this 
rule, the.SBA revises 13 CFR part 134, 
the rules of procedure governing cases 
before the Office of Hearings and 
Appeals, improving and clarifying 
various procedures; and makes 
conforming changes to the sections of 13 
CFR part 121, the Small Business Size 
Regulations, and 13 CFR part 124, the 
8(a) Business Development program, 
that relate to OHA appeals. The SBA 
proposed this rule in the Federal 
Register, 67 FR 11057 (Proposed Rule), 
on March 12, 2002. The Proposed Rule 
included ‘Highlights of [the] Proposed 
Rule,” 67 FR at 11057-11058; a 
‘‘Section-by-Section Analysis,” 67 FR at 
11058-11062; the amendatory 
instructions and text, 67 FR at 11063- 
11068; and a request for comments, 67 
FR at 11057. 

The SBA published two corrections to 
the Proposed Rule: The first, 67 FR 
13108, on March 21, 2002, corrected the 
Regulation Identifier Number (RIN) to 
that shown here. The second, 67 FR 
13294, on March 22, 2002, clarified the 
amendatory text for § 134.313; and 
clarified amendatory instruction 50.c., 
pertaining to § 134.406(c). 

During the Proposed Rule’s 30-day 
comment period, SBA received no 
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comments regarding the proposed 
changes. SBA itself corrected some 
errors of grammar, form, or punctuation 
not enumerated here. SBA also found 
several provisions that were inaccurate 
or unclear. These provisions are 
discussed below, in their numerical 
order. 


In the amendatory text for 
§ 124.305(c) (appeal of a suspension 
from the 8(a) Program), Proposed Rule, 
67 FR at 11063, “applicant concern” 
should read ‘‘Participant.” This rule 
corrects an error contained in 63 FR 
35726, 35752 (1998 Rule). 


In addition to the changes to 
§ 134.202 already discussed in the 
Proposed Rule, 67 FR at 11059, this rule 
corrects a typographical error contained 
in the 1998 Rule at 35766, amendatory 
instruction 8 (amending § 134.202(d)): 
“§ 134.305” (concerning size appeal 
petitions) should read “§ 124.305” 
(addressing suspension and suspension 
appeals). The amendatory text for 
§ 134.202(a)(4), Proposed Rule, 67 FR at 
11064, included this correction, but the 
analysis did not explain it. 


The analysis for § 134.211(b) states 
that the rule ‘‘would require the moving 
party, in most motions, to obtain and to 
state, in the motion itself, the other 
parties’ positions on the motion.” 
Proposed Rule, 67 FR at 11060. 
Similarly, the amendatory text states 
that the moving party “must make 
reasonable efforts to contact all non- 
moving parties prior to filing the motion 
to determine whether they oppose the 
motion, and must set forth in the motion 
all non-moving parties’ positions.” 
Proposed Rule, 67 FR at 11065-11066. 
This language could be construed to 
require the moving party to detail each 
non-moving party’s position on the 
motion; however, the SBA did not 
intend that. As the Proposed Rule states, 
SBA’s intent is to avoid a 20-day delay 
to await a response that, if no one 
opposes the motion, is unnecessary. 
Proposed Rule, 67 FR at 11060. 
Therefore, this rule clarifies that, before 
filing the motion, the moving party must 
make reasonable efforts to contact any 
non-moving party to determine whether 
the party will oppose the motion; and 
then state in the motion, as to each non- 
moving party, either whether the party 
plans to oppose the motion or what 
efforts the moving party made to learn 
whether that party plans to oppose the 
motion. 


Compliance With the Regulatory 
Flexibility Act (5 U.S.C. 601-612), the 
Paperwork Reduction Act (44 U.S.C. 
Ch. 35), and Executive Orders 12866, 
12988, and 13132 


SBA has determined that this rule has 
no significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. This 
rule revises some of the rules of practice 
for SBA administrative proceedings to 
simplify those rules and make them 
easier for the few small businesses that 
engage in administrative litigation with 
the SBA to understand and to use. 
Accordingly, this rule is purely 
procedural and does not affect the 
operations of small entities. 


For purposes of the Paperwork 
Reduction Act (44 U.S.C. Ch. 35), SBA 
certifies that this rule imposes no new 
reporting or record-keeping 
requirements on firms. This rule revises 
certain procedures for administrative 
litigation, and those revisions do not 
require firms to maintain any records or 
make any reports to SBA they do not 
already maintain or make. 


OMB has determined this rule is not 
a “significant” regulatory action within 
the meaning of Executive Order 12866. 
The rule is merely procedural and, 
therefore, will not have an annual 
economic effect of $100 million or more 
or have any adverse effect on any sector 
of the economy or on State, local, or 
tribal governments or communities. 


For purposes of Executive Order 
12988, SBA certifies that it has drafted 
this rule, to the extent practicable, in 
accordance with the standards set forth 
in section 3 of that Order. This action 
has no retroactive or preemptive action. 


For purposes of Executive Order 
13132, SBA certifies that this rule has 
no federalism implications warranting 
the preparation of a Federalism 
Assessment. 


List of Subjects 
13 CFR Part 121 


Administrative practice and 
procedure, Government procurement, 
Government property, Grant programs— 
business, Loan programs—business, 
Small businesses. 


13 CFR Part 124 


Government procurement, Hawaiian 
Natives, Minority businesses, Reporting 
and recordkeeping requirements, 
Technical assistance, Tribally owned 
concerns. 


13 CFR Part 134 


Administrative practice and 
procedure, Organization and functions 
(Government agencies). 


For the reasons set forth in the 
preamble, SBA amends parts 121, 124, 
and 134 of Title 13, Code of Federal 
Regulations (CFR), as follows: 


PART 121—{[AMENDED] | 


1. The authority citation for part 121 
continues to read as follows: 


Authority: 15 U.S.C. 632(a), 634(b)(6), 
637(a), 644(c), and 662(5); and Sec. 304, Pub. 
L. 103-403, 108 Stat. 4175, 4188. 


2. In § 121.1009, revise paragraph (h) 
to read as follows: 


§121.1009 What are the procedures for 
making the size determination? 
* * * * * 


(h) Limited reopening of size 
determinations. In cases where the size 
determination contains clear 
administrative error or a clear mistake of 
fact, SBA may, in its sole discretion, : 
reopen the size determination to correct a 
the error or mistake, provided no appeal 
has been filed with OHA. 


3. Revise § 121.1101 to read as 
follows: 


§121.1101 Are formal size determinations 
subject to appeal? 

A formal size determination made by 
a Government Contracting Area Office 
or by a Disaster Area Office may be 
appealed to OHA. The procedures 
governing OHA appeals are set forth in 
part 134 of this chapter. The OHA 
appeal is an administrative remedy that 
must be exhausted before judicial 
review of a formal size determination 
may be sought in a court. 


4. Revise § 121.1102 to read as 
follows: 


§ 121.1102 Are NAICS code designations 
subject to appeal? 

A NAICS code designation made by a 
procuring activity contracting officer 
may be appealed to OHA. The 
procedures governing OHA appeals are 
set forth in part 134 of this chapter. The 
OHA appeal is an administrative 
remedy that must be exhausted before 
judicial review of a NAICS code 
designation may be sought in a court. 


PART 124—[AMENDED] 


5. The authority citation for part 124 
continues to read as follows: 


Authority: 15 U.S.C. 634(b)(6), 636(j), 
637(a), 637(d) and Pub. L. 99-661, Pub. L. 
100-656, sec. 1207, Pub. L. 101-37, Pub. L. 
101-574, and 42 U.S.C. 9815. 
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6. In § 124.206, revise paragraph (c) to 
read as follows: 


§124.206 What appeal rights are available 
to an applicant that has been denied 
admission? } 

* * * * * 

(c) The applicant may initiate an 
appeal by filing a petition in accordance 
with part 134 of this chapter with OHA 
within 45 days after the applicant 
receives the Agency decision. 

* * * * * 


7. Amend § 124.304 as follows: 

a. Revise the second sentence of 
paragraph (b) and remove the last 
sentence; and 

b. Revise the last sentence of 
paragraph (e). 

The revisions read as follows: 


§ 124.304 What are the procedures for 
early graduation and termination? 
* * * * * 

(b) * * * The Letter of Intent to 
Terminate or Graduate Early will set 
forth the specific facts and reasons for 
SBA’s findings, and will notify the 
concern that it has 30 days from the date 
it receives the letter to submit a written 
response to SBA explaining why the 
proposed ground(s) should not justify 
termination or early graduation. 

* * * * * 

(e) * * * If a Participant does not 
appeal a Notification of Early 
Graduation or Termination within 45 
days after the Participant receives the 
Notification, the decision of the AA/ 
8(a)BD is the final agency decision 
effective on the date the appeal right 
expired. 

* * * * * 


8. In § 124.305, revise the first 
sentence of paragraph (c) to read as 
follows: 


§ 124.305 What is suspension and how is 
a Participant suspended from the 8(a) BD 
program? 

* * * * * 

(c) The Participant may appeal a 
Notice of Suspension by filing a petition 
in accordance with part 134 of this . 
chapter with OHA within 45 days after 
the concern receives the Notice of 
Suspension pursuant to paragraph (b) of 
this section. * * * 

* * * * * 


9. In § 124.515, revise paragraph (i) to 
read as follows: 


§124.515 Cana Participant change its 
ownership or control and continue to 
perform an 8(a) contract, and can it transfer 
performance to another firm? 

* * * * * 


(i) The 8(a) contractor may appeal 
SBA’s denial of a waiver request by 


filing a petition with OHA pursuant to 
part 134 of this chapter within 45 days 
after the contractor receives the 
Administrator’s decision. 


PART 134—[AMENDED] 


10. The authority citation for part 134 
is revised to read as follows: 


Authority: 5 U.S.C..504; 15 U.S.C. 632, 
634(b)(6), 637(a), 648(1), 656(i), and 687(c); 
E.O. 12549, 51 FR 6370, 3 CFR, 1986 Comp., 
p. 189. 


11. Amend § 134.101 as follows: 

a. Add new definitions for “Appeal 
petition” and “NAICS code” in 
alphabetical order; 

b. Revise the definitions for “Party,” 
“Petition,” and ‘“‘Pleading’’; and 

c. Remove the definition for ‘SIC 
code.” 
_ The revisions and additions read as 
follows: 


§ 134.101 Definitions. 
* k * 

Appeal petition has the same meaning 
as petition. 

* * * * 

NAICS code means North American 
Industry Classification System code. 

* * * * * , 

Party means the petitioner, appellant, 
respondent, or intervenor, and the 
contracting officer in a NAICS code 
appeal. 
* * * * * 

Petition (or appeal petition) means a 
written complaint, a written appeal 
from an SBA determination, or a written 
request for the initiation of proceedings. 
before OHA. 

Pleading means a petition, an order to 
show cause commencing a Case, an 
appeal petition, an answer, a response, 
or any amendment or supplement to 


those documents. 
* * * * * 


12. Amend § 134.102 as follows: 

a. Revise paragraph (d); 

b. In paragraph (k), remove the 
acronym “SIC” and add the acronym 
“NAICS” in its place; 

c. In paragraph (m), remove the last 
word “and”; 

d. Redesignate existing paragraph (n) 
as paragraph (r); and 

e. Add new paragraphs (n) through 
(q). 

The revisions and additions read as 
follows: 


'§134.102 Jurisdiction of OHA. 


* * * * * 


(d) The eligibility of any bank or non- 
bank lender to continue to participate in 
SBA loan programs under the Act and 
part 120 of this chapter, or to do so with 


preferred or certified status, and any 
other appeal that is specifically 
authorized by part 120 of this chapter; 

* * * * * 

(n) Appeals from the following small 
disadvantaged business (SDB) 
determinations under part 124 of this 
chapter: 

(1) SBA’s determination that an 
applicant firm does not qualify for 
certification, or that a certified SDB no 
longer qualifies for the program; and 

(2) A Private Certifier’s ownership 
and control determination made on a 
firm’s application for certification; 

(o) The suspension, termination, or 
non-renewal of cooperative agreements 
with Women’s Business Centers and 
Small Business Development Centers 
under the Act and part 130 of this 
chapter; 

(p) Certain matters involving 
debarments and suspensions under part 
145 of this chapter; 

(q) The decision of the Appropriate 
Management Official in SBA Employee 
Dispute Resolution Process cases 
(Employee Disputes) under Standard 
Operating Procedure 37 71 02 (available 
at http://www.sba.gov/library/ 
soproom.html); and 


* * * * * 


§ 134.103 [Amended] 


13. In § 134.103, paragraph (b), 
remove the last sentence. 


§ 134.201 [Amended] 


14. Amend § 134.201 as follows: 

a. Designate the first two sentences of 
the existing text and the last sentence of 
the existing text as paragraphs (a) and 
(b), respectively; and 

b. In the first sentence of newly 
designated paragraph (a), remove the 
acronym ‘‘SIC” and add in its place the 
acronym “NAICS”. 

15. Revise § 134.202 to read as 
follows: 


§ 134.202 Commencement of cases. 

(a) A party other than the SBA may 
commence a case by filing a written 
petition within the following time 
periods: 

(1) Except as provided by paragraphs 
(a)(2) through (a)(5) of this section, no 
later than 45 days from the date of 
receipt of the SBA action or 
determination to which the petition 
relates; 

(2) In debt collection proceedings 
under part 140 of this chapter, no later 
than 15 days after receipt of a notice of 
indebtedness and intention to collect 
such debt by salary or administrative 
offset; 

(3) In applications for an award of fees 
pursuant to subpart E of this part, no 
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later than 30 days after the decision to 
which it applies becomes final; 

(4) For 8(a) program suspension 
proceedings, see § 124.305 of this 
chapter; 

(5) For SBA Employee Disputes, see 
Standard Operating Procedure 37 71 02, 
available at www.sba.gov/library/ 
soproom.html. 

(b) The SBA may commence a case by 
issuing to the respondent an appropriate 
written order to show cause and filing 
the order to show cause with OHA. 

(c) Cases concerning Small Business 
Investment Company license 
suspensions and revocations and cease 
and desist orders must be commenced 
with an order to show cause containing 
a statement of the matters of fact and 
law asserted by the SBA, the legal 
authority and jurisdiction under which 
a hearing is to be held, a statement that 
a hearing will be held, and the time and 
place for the hearing. 


16. Revise § 134.203 to read as 
follows: 


§ 134.203 The petition. 

(a) A petition must contain the 
following: 

(1) The basis of OHA’s jurisdiction; 

(2) A copy of the SBA determination 
being appealed, if applicable, and date 
received; 

(3) A clear and concise statement of 
the factual basis of the case; 

(4) The relief being sought; 

(5) The name, address, telephone 
number, facsimile number, and 
signature of the petitioner or its 
attorney; 

(6) A certificate of service (see 
§ 134.204(d)); and 

(7) In a debt collection case, a 
statement showing when the petitioner 
received the SBA notice initiating the 
debt collection proceeding (see § 140.3 
of this chapter). 

(b) A petition also must contain 
additional information or documents as 
required by the applicable program 
regulations in this chapter or by other 
subparts of this part 134. For SBA 
Employee Disputes, see Standard 
Operating Procedure 37 71 02, available 
at www.sba.gov/library/soproom.html. 

(c) A petition which does not contain 
all of the information required by 
paragraphs (a) and (b) of this section 
may be dismissed, with or without 
prejudice, at the Judge’s own initiative, 
or upon motion of the respondent. 

17. Amend § 134.204 as follows: 

a. Revise the heading of the section; 

b. Revise paragraphs (a) through (d); 

c. Remove paragraph (e); and 

d. Redesignate existing paragraph (f) 
as new paragraph (e). 


. The revisions read as follows: 


§ 134.204 Filing and service requirements. 

(a) Methods of filing and service. 
Pleadings or other submissions must be 
filed and served by mail, delivery, or 
facsimile. Mail includes first class 
(including certified and registered), 
express, and priority mail. For good 
cause, the Judge may order that filing or 
service be effected by one of these 
methods. 

(b) Filing. Filing is the receipt of 
pleadings and other submissions at 
OHA. 

(1) OHA’s address. OHA accepts 
filings between the hours of 8:30 a.m. 
and 5 p.m. eastern time at the following 
address: Docketing Clerk, Office of 
Hearings and Appeals, Smail Business 
Administration, 409 Third Street, SW., 
Suite 5900, Washington, DC 20416- 
0005. OHA’s telephone number is (202) 
401-8203. The number for OHA’s 
facsimile machine is (202) 205-7059. 

(2) The date of filing for pleadings and 
other submissions filed by mail, 
delivery, or facsimile is the date the 
filing is received at OHA. Any filing 
received at OHA after 5:00 p.m. eastern 
time is considered filed as of the next 
day. 

(3) Exhibits. An exhibit, whether an 
original or a copy, must be 
authenticated or identified to be what it 
purports to be. 

(4) Copies. No extra copies of 
pleadings or other submissions need be 
filed. If a document is offered as an 
exhibit, a copy of the document will be 
accepted by the Judge unless— 

(i) a genuine question is raised as to 
whether it is a true and accurate copy; 
or 

(ii) it would be unfair, under the 
circumstances, to admit the copy 
instead of the original. 

(c) Service. Service is the mailing, 
delivery, or facsimile to all other parties 
of a copy of each pleading or other 
submission filed with OHA. 

(1) Complete copies of all pleadings 
and other submissions filed with OHA 
must be served upon all other parties or, 
if represented, their authorized 
representatives or their attorneys, at 
their record addresses. 

(2) The date of service is as follows: 
for facsimile, the date the facsimile is 
sent; for personal delivery by the party, 
its employee, or its attorney, the date 
the document is given to the party 


served; for commercial delivery, the 


date the document is given to the 
delivery service; for mail, the date of 
mailing. The date of mailing is the date 
of a U.S. Postal Service postmark or any 
other proof of mailing. If there is 
insufficient proof of mailing, there is a 


rebuttable presumption that the mailing 
was made five days before receipt. 

(3) If the SBA is a party, the SBA must 
be served, as required by the applicable 
program regulations or by other subparts 
of this part 134. If the SBA office for 
service is not specified elsewhere, serve: 
Office of General Counsel, Small 
Business Administration, 409 Third 
Street, S.W., Washington, DC 20416. For 
SBA Employee Disputes, see Standard 
Operating Procedure 37 71 02, available 
at www.sba.gov/library/soproom.html. 

(d) Certificate of service. A certificate 
of service shows how, when, and to 
whom service was made. Every pleading 
and other submission filed with OHA 
and served on the other parties must 
include a certificate of service. The 
certificate should state: “‘I certify that on 
[date], I caused the foregoing document 
to be served by [either ‘placing a copy 
in the mail,” “sending a copy by 
facsimile,” “personally delivering a 
copy,” or “giving a copy to a delivery 
service,”’] upon the following: [list 
name, address, telephone number, and 
facsimile number of each party served].”’ 
The certificate must be signed and 
include the typed name and title of the 
individual serving the pleading or other 
submission. 

* * * * * 


18. Revise § 134.205 to read as 
follows: 


§ 134.205 Motion for a more definite 
statement. 


(a) Procedure. No later than 15 days 
after service of the petition or order to 
show cause, the respondent may file 
and serve a motion requesting a more 
definite statement of particular 
allegations in the petition. 

(b) Stay. The filing and service of a 
motion for a more definite statement 
stays the time for filing and serving an 
answer or response. The Judge will 
establish the time for filing and serving 
an answer or response. 


19. Revise § 134.206 to read as 
follows: 


§ 134.206 The answer or response. 


(a)(1) Except in a case involving a 
petition appealing from an SBA 
determination, a respondent must file 
and serve an answer within 45 days 
after the filing of a petition or the 
service of an order to show cause, 
except that in debt collection cases, 
answers are due within 30 days. For 
SBA Employee Disputes, see Standard 
Operating Procedure 37 71 02, available 
at www.sba.gov/library/soproom.html. 

(2) The answer must contain the 
following: 
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(i) An admission or denial of each of 
the factual allegations contained in the 
petition or order to show cause, or a 
statement that the respondent denies 
knowledge or information sufficient to 
determine the truth of a particular 
allegation; 

(ii) Any affirmative defenses; and 

(iii) The name, address, telephone 
number, facsimile number, and 
signature of the respondent or its 
attorney. 

(3) Allegations in the petition or order 
to show cause that are not answered in 
accordance with paragraph (a)(2)(i) of 
this section will be deemed admitted 
unless injustice would occur. 

(b) Upon the filing of a petition 
appealing from an SBA determination, 
the Judge or the AA/OHA will issue an 
order informing all known parties of the 
date the appeal was filed. The 
respondent must file and serve a 
response to such a petition within 45 

-days after the filing of such a petition. 
The response need not admit or deny 
the allegations in the petition but shall 
set forth the respondent’s positions in 
support of the SBA determination. The 
response must also set forth the name, 
address, telephone number, facsimile 
number, and signature of the respondent 
or its attorney. 

(c) If a petition or order to show cause 
is amended or if respondent is not 
properly served, the Judge will order the 
time to file an answer or response 
extended and will specify the date such 
answer or response is due. If respondent 
is not properly served with a petition 
appealing from an SBA determination, 
the Judge will issue an order directing 
that the petitioner serve respondent 
within a specified time and directing 
respondent to file and serve a response 
within 45 days after petitioner timely 
serves respondent in accordance with 
the order. 

(d) If the respondent fails to timely 
file and serve an answer or response, 
that failure will constitute a default. 
Following such a default, the Judge may 
prohibit the respondent from 
participating further in the case. If SBA, 
as respondent to a petition appealing 

. from an SBA determination, fails to 
timely file and serve its response or the 
administrative record (where required), 
the Judge will issue an order directing 
SBA to file and serve the administrative 
record by a specified date. 

20. Amend § 134.207 as follows: 

a. In paragraph (a), revise the first 
sentence and add a new sentence at the 
end; 

b. Revise paragraph (b); and 

c. Revise paragraph (d). 

The revisions read as follows: 


§ 134.207 Amendments and supplemental 
pleadings. 

(a) Amendments. Upon motion, and 
under terms needed to avoid prejudice 
to any non-moving party, the Judge may 
permit the filing and service of ‘ 
amendments to pleadings. * * * The 
proposed amendment must be filed and 
served with the motion. 

(b) Supplemental pleadings. Upon 
motion, and under terms needed to 
avoid prejudice to any non-moving 
party, the Judge may permit the filing 
and service of a supplemental pleading 
setting forth relevant transactions or 
occurrences that have taken place since 
the filing of the original pleading. The 
proposed supplemental pleading must 
be filed and served with the motion. 

* * * * 


(d) Answer or response. In an order 
permitting the filing and service of an 
amended or supplemented petition or 
order to show cause, the Judge will 
establish the time for filing and serving 
an answer or response. 


21. Revise § 134.208 to read as 
follows: 


§ 134.208 Representation in cases before 
OHA. 

(a) A party may represent itself, or be 
represented by an attorney. A partner 
may represent a partnership; a member 
may represent a limited liability 
company; and an officer may represent 
a corporation, trust, association, or other 
entity. 

(b) An attorney for a party who did 
not appear on behalf of that party in the 
party’s first filing with OHA must file 
and serve a written notice of 
appearance. 

* (c) An attorney seeking to withdraw 
from a case must file and serve a motion 
for the withdrawal of his or her 
appearance. 


22. Revise § 134.210 to read as 
follows: 


§ 134.210 intervention. 


(a) By SBA. SBA may intervene as of 
right at any time in any case until 15 
days after the close of record, or the 
issuance of a decision, whichever comes 
first. 

(b) By interested persons. Any 
interested person may move to 
intervene at any time until the close of 
record by filing and serving a motion to 

' intervene containing a statement of the 
moving party’s interest in the case and 
the necessity for intervention to protect 
such interest. An interested person is 
any individual, business entity, or 
governmental agency that has a direct 
stake in the outcome of the appeal. The 
Judge may grant leave to intervene upon 


such terms as he or she deems 
appropriate. 
23. Amend § 134.211 as follows: 


a. Redesignate existing paragraphs (b) 
through (d) as paragraphs (c) through © 
(e); 

b. Add a new paragraph (b); 

c. Revise newly redesignated 
paragraph (e); and 

d. Add a new paragraph (f). 

The revisions and additions read as 
follows: 


§ 134.211 Motions. 


* * * * * 


(b) Statement of whether motion is 
opposed. Except when filing a motion to 
dismiss or a motion for summary 
decision, the moving party must make 
reasonable efforts before filing the 
motion to contact any non-moving party 
and determine whether it will oppose 
the motion and must state in the motion 
whether each non-moving party will 
oppose or not oppose the motion. If the 
moving party cannot determine whether 
a non-moving party will oppose the 
motion, the moving party must describe 
in the motion the efforts made to contact 
that non-moving party. 

* * * * * 

(e) Motion to dismiss. A respondent 
may file a motion to dismiss any time 
before a decision is issued. If an answer 
or response has not been filed, the 
motion to dismiss stays the time to 
answer or respond. If the Judge denies 
the motion, and an answer or response 
has not been filed, the respondent must 
file the answer or response within 20 
days after the order deciding the 
motion. 

(f) Motion for an extension of time. 
Except for good cause shown, a motion 
for an extension of time must be filed at 
least two days before the original 
deadline. 

24. Amend § 134.212 as follows: 

a. In paragraph (c), remove the words 
“serve and file” and add the words “‘file 
and serve”’ in their place; 

b. In paragraph (d), remove the words 
“serving and filing’ and add the words 
“filing and serving” in their place; and 

c. Add a new paragraph (e), to read as 
follows: 


§ 134.212 Summary decision. 


* * * * * 


(e) Appeal petitions from SBA 
determinations (other than 8(a) 
determinations). In a case involving an 
appeal petition, except as provided in 
subpart D.of this part, if SBA has 
provided multiple grounds for the 
determination being appealed, SBA may 
move for summary decision on one or 
more grounds. If the Judge finds that 
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there is no genuine issue of material fact 
and the SBA is entitled to a decision in 
its favor as a matter of law as to any 
such ground, the Judge will grant the 
motion for summary decision and 
dismiss the appeal. 


§ 134.213 [Amended] 


25. In § 134.213, paragraph (d), 
remove the words “‘serve and file” and 
add the words “‘file and serve” in their 
place. 

26. Amend § 134.214 as follows: 

a. In paragraph (a), add a new 
sentence at the end; and 

b. In paragraph {d), revise the first two 
sentences. 

The revisions and additions read as 
follows: 


§ 134.214 Subpoenas. 

(a) * * * Subpoenas are not 
authorized for proceedings relating to 
internal Agency determinations, such as 
Employee Disputes. 

* * * * * 

(d) Motion to quash. A motion to limit 
or quash a subpoena must be filed and 
served within 10 days after service of 
the subpoena, or by the return date of 
the subpoena, whichever date comes 
first. Any response to the motion must 
be filed and served within 10 days after 
service of the motion, unless a shorter 
time is specified by the Judge. * * * 


§ 134.215 [Amended] 


27. In § 134.215, paragraph (b), 
remove the words “‘serve and file’ and 
add the words “‘file and serve” in their 
place. 

28. In § 134.217, revise the first 
sentence and add two new sentences 
after the first sentence, to read as 
follows: 


§ 134.217 Settlement. 

At any time during the pendency of 
a case, the parties may submit a joint 
motion to dismiss the appeal if they 
have settled the case, and may file with 
such motion a copy of the settlement 
agreement. If the Judge has express 
authority, under statute, SBA regulation 
or SBA standard operating procedures, 
to review the contents of a settlement 
agreement for legality, the Judge may 
order the parties to file a copy of the 
settlement agreement. Otherwise, upon 
the filing of a joint motion to dismiss, 
the Judge will issue an order dismissing 
the case. * * * 

29. In § 134.226, paragraph (b), add a 
sentence at the end to read as follows: 


§ 134.226 The decision. 
* * * * * 


(b) * * * Time limits for decisions in 
other types of cases, if any, are indicated 


initial decision, and any alleged support 


either in the applicable program 
regulations or in other subparts of this 
part 134. 


* * * * * 


30. Revise § 134.227 to read as 
follows: 


§ 134.227 Finality of decisions. 


(a) Initial decisions. Except as 
otherwise provided in paragraph (b) of 
this section,-a decision by the Judge on 
the merits is an initial decision. 
However, unless a request for review is 
filed pursuant to § 134.228(a), ora 
request for reconsideration is filed 
pursuant to paragraph (c) of this section, 
an initial decision shall become the 
final decision of the SBA 30 days after 
its service. 

(b) Final decisions. A decision by the 
Judge on the merits shall be a final 
decision in the following proceedings: 

(1) Collection of debts owed to SBA 
and the United States under the Debt 
Collection Act of 1982 (5 U.S.C. 5514 
and 31 U.S.C. 3302, 3701, 3711, 3716— 
3719) and part 140 of this chapter; 

(2) Appeals from SBA 8(a) program 
determinations under the Act and part 
124 of this chapter; 

(3) Appeals from size determinations 
and NAICS code designations under: 
part 121 of this chapter; and 

(4) In other proceedings as provided 
either in the applicable program 
regulations or in other subparts of this 
part 134. 

(c) Reconsideration. Except as 
otherwise provided by statute, the 
applicable program regulations in this 
chapter, or this part 134, an initial or 
final decision of the Judge may be 
reconsidered. Any party may request 
reconsideration by filing with the Judge 
and serving a petition for 
reconsideration within 20 days after 
service of the written decision, upon a 
clear showing of an error of fact or law 
material to the decision. The Judge also 
may reconsider a decision on his or her 
own initiative. 

31. Amend § 134.228 as follows: - 

a. Revise paragraph (a); 

b. In paragraph (b), remove the words 
“serve and file with OHA” and add in 
their place the words ‘“‘file and serve’. 

The revisions read as follows: 


§ 134.228 Review of initial decisions. 

(a) Request for review. Within 30 days 
after the service of an initial decision or 
a reconsidered initial decision of a 
Judge, any party, or SBA’s Office of 
General Counsel, may file and serve a 
request for review by the Administrator. 
A request for review must set forth the 
filing party’s specific objections to the 


for those objections in the record, or in 
case law, statute, regulation, or SBA 
policy. A party must serve its request for 
review upon all other parties and upon 
SBA’s Office of General Counsel. 


* ze * * * 


32. Revise § 134.229 to read as 
follows: 


§ 134.229 Termination of jurisdiction. 

Except when the Judge reconsiders a 
decision or remands the case, the 
jurisdiction of OHA will terminate upon 
the issuance of a decision resolving all 
material issues of fact and law. If the 
Judge reconsiders a decision, OHA’s 
jurisdiction terminates when the Judge 
issues the decision after 
reconsideration. If the Judge remands 
the case, the Judge may retain 
jurisdiction at his or her own discretion, 
and the remand order may include the 
terms and duration of the remand. 

33. Revise the heading for subpart C 
to read as follows: 


Subpart C—Rules of Practice for 
Appeals From Size Determinations and 
NAICS Code Designations 


§ 134.301 [Amended] 

34. In § 134.301, paragraph (b), 
remove the acronym “SIC” and add in 
its place the acronym “NAICS”. 

35. In § 134.302, revise the 


introductory text and paragraph (b) to 
read as follows: 


§ 134.302 Who may appeal. 

Appeals from size determinations and 
NAICS code designations may be filed 
with OHA by the following, as 
applicable: 

* * * * * 

(b) Any person adversely affected by 
a NAICS code designation. However, 
with respect to a particular sole source 
8(a) contract, only the AA/8(a)BD may 
appeal a NAICS code designation; 


* * * * x 


36. Revise § 134.303 to read as 
follows: 


§ 134.303 Advisory opinions. 

The Office of Hearings and Appeals 
does not issue advisory opinions. 

37. In § 134.304, revise the section 


_ heading and paragraph (a) to read as 


follows: 


§ 134.304 Commencement of appeals from 
size determinations and NAICS code 
designations. 

(a) Appeals from size determinations 
and NAICS code designations must be 
commenced by filing and serving an 
appeal petition as follows: 

1) If the appeal is from a size 
determination in a pending 
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procurement or pending Government 
property sale, then the appeal petition 
must be filed and served within 15 days 
after appellant receives the size 
determination; 

(2) If the appeal is from a size 
determination other than one in a 
pending procurement or pending 
Government property sale, then the 
appeal petition must be filed and served 
within 30 days after appellant receives 
the size determination; 

(3) If the appeal is from a NAICS code 
designation, then the appeal petition 
must be filed and served within 10 days 
after the issuance of the initial 
solicitation. If the appeal relates to an 
amendment affecting the NAICS code, 
then the appeal petition must be filed 
and served within 10 days after the 
issuance of the amendment. 

* * * * * 


38. Amend § 134.305 as follows: 

a. In paragraphs (a)(1), (a)(3), and (c), 
remove the acronym “SIC” wherever it 
appears and add in its place the 
acronym “NAICS’; 

b. In paragraph (a)(4), before the word 
“and”, add the words ‘“‘facsimile 
number,’; and 

c. Revise paragraph (d) to read as 
follows: 


§ 134.305 The appeal petition. 
* * * * * 

(d) Certificate of service. The 
appellant must attach to the appeal 
petition a signed certificate of service 
meeting the requirements of 
§ 134.204(d). 


* * * * * 


39. Amend § 134.306 as follows: 

a. Revise the section heading; 

b. Remove the last sentence of the 
existing text; 

c. Designate the remaining sentence of 
the existing text as paragraph (a); and 

d. Add a new paragraph (b), to read 
as follows: 


§ 134.306 Transmission of the case file 
and solicitation. 
* * * * * 


(b) Upon receipt of an appeal petition 
pertaining to a NAICS code designation, 
or a size determination made in 
connection with a particular 
procurement, the procuring agency 
contracting officer must immediately 
send to OHA a paper copy of both the 
original solicitation relating to that 
procurement and all amendments. 

40. In § 134.308, revise paragraph 
(a)(2) to read as follows: 


§ 134.308 Limitation on new evidence and 
adverse inference from non-submission in 
appeals from size determinations. 


fa) * * 


(2) A motion is filed and served 
establishing good cause for the 
submission of such evidence. The 
offered new evidence must be filed and 


served with the motion. 
* * * * * 


41. In § 134.309, revise paragraphs (a) 
and (b) to read as follows: 


§ 134.309 Response to an appeal petition. 

(a) Who may respond. Any person 
served with an appeal petition, any 
intervenor, or any person with a general 
interest in an issue raised by the appeal 
may file and serve a response 
supporting or opposing the appeal. The 
response should present argument. 

(b) Time limits. The Judge will issue 
a Notice and Order informing the parties 
of the filing of the appeal petition, 
establishing the close of record as 15 
days after service of the Notice and 
Order, and informing the parties that 
OHA must receive any responses to the 
appeal petition no later than the close 
of record. 
* * * * * 


§ 134.310 [Amended] 


42. In § 134.310, remove the acronym 
“SIC” and add in its place the acronym 
“NAICS”. 


§ 134.311 [Amended] 


43. In § 134.311, remove the acronym 
“SIC” and add in its place the acronym 
“NAICS”. 

44. Revise § 134.313 to read as 
follows: 


§ 134.313 Applicability of subpart B 
provisions. 

Except where inconsistent with this 
subpart C, the provisions of subpart B of 
this part apply to appeals from size 
determinations and NAICS code 
designations. 


§ 134.314 [Amended] 
45. In § 134.314, remove the acronym 


“SIC” and add in its place the acronym 


“NAICS”. 


46. In § 134.316, add a new sentence 
at the end of paragraph (b); and add new 
paragraph (d) to read as follows: 


§ 134.316 The decision. 
* J * * * 

(b) * * * Where a size appeal is 
dismissed, the Area Office size 
determination remains in effect. 

* * * * * 

(d) Reconsideration. The decision in a 
NAICS code appeal may not be 
reconsidered. 


§ 134.317 [Removed] 
47. Remove existing § 134.317. 


48. Redesignate existing § 134.318 as 
new § 134.317 and revise it, to read as 
follows: 


§ 134.317 Return of the case file. 

Upon issuance of the decision, OHA 
will return the case file to the 
transmitting Area Office. The remainder 
of the record will be retained by OHA. 

49. In § 134.402, add two sentences at 
the end, to read as follows: 


§ 134.402 Appeal petition. 

* * * This section does not apply to 
suspension appeals. For suspensions, 
see § 124.305 of this chapter. 


§ 134.403 [Amended] 


50. Amend § 134.403 as follows: 

a. Remove paragraph (a)(3); and 

b. In paragraph (b), remove the words 
“Service should be addressed to” and 
add in their place the word “‘Serve”’. 

51. Amend § 134.406 as follows: 

a. Revise paragraph (a); 

b. In paragraph (b), revise the first 
sentence; 

c. In paragraph (c), revise the first 
sentence; and remove the last sentence 
and add two new sentences in its place; 

d. Revise paragraph (d); and 

e. Revise paragraph (e). 

The revisions and additions read as 
follows: 


§ 134.406 Review of the administrative 
record. 

(a) Any proceeding conducted under 
§ 134.401(a) through (d) shall be 
decided solely on a review of the 
written administrative record, except as 
provided in § 134.407 and in suspension 
appeals. For suspension appeals under 
§ 134.401(e), see § 124.305(d) of this 
chapter. 

(b) Except in suspension appeals, the 
Administrative Law Judge’s review is 
limited to determining whether the 
Agency’s determination is arbitrary, 
capricious, or contrary to law. * * * 

(c) The administrative record must 
contain all documents that are relevant 
to the determination on appeal before 
the Administrative Law Judge and upon 
which the SBA decision-maker, and 
those SBA officials that recommended 
either for or against the decision, relied. 
* * * The petitioner may object to the 
absence of a document, previously 
submitted to, or sent by, SBA, which the 
petitioner believes was erroneously 
omitted from the administrative record. 
In the absence of any objection by the 
petitioner or a finding by the Judge 
pursuant to paragraph (e) of this section 
that the record is insufficiently 
complete to decide whether the 
determination was arbitrary, capricious, 
or contrary to law, the administrative 
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record submitted by SBA shall be 
deemed complete. 

(d) Where the Agency files its 
response to the appeal petition after the 
date specified in § 134.206, the 
Administrative Law Judge may decline 
to consider the response and base his or 
her decision solely on a review of the 
administrative record. 

(e) The Administrative Law Judge 
may remand a case to the AA/8(a)BD 
(or, in the case ofa denial of a request 
for waiver under § 124.515 of this 
chapter, to the Administrator) for 
further consideration if he or she 
determines that, due to the absence in 
the written administrative record of the 
reasons upon which the determination 
was based, the administrative record is 
insufficiently complete to decide 
whether the determination is arbitrary, 
capricious, or contrary to law. In the 
event of such a remand, the Judge will 
not require the SBA to supplement the 
administrative record other than to 
supply the reason or reasons for the 
determination and any documents 
submitted to, or considered by, SBA in 
connection with any reconsideration 
permitted by regulation that occurs 
during the remand period. After such a 
remand, in the event the Judge finds 
that the reasons upon which the 
determination is based are absent from 
any supplemented record, the Judge will 
find the SBA determination to be 
arbitrary, capricious, or contrary to law. 
The Administrative Law Judge may also 
remand a case to the AA/8(a)BD (or, in 
the case of a denial of a request for 
waiver under § 124.515 of this chapter, 
to the Administrator) for further 
consideration where it is clearly 
apparent from the record that SBA made 
an erroneous factual finding (e.g., SBA 
double counted an asset of an 
individual claiming disadvantaged 
status) or a mistake of law (e.g., SBA 
applied the wrong regulatory provision 
in evaluating the case). A remand under 
this section will be for a reasonable 
period. 


§ 134.407 [Amended] 

52. In § 134.407, paragraph (a) 
introductory text, remove the word 
“The” at the beginning and add the 
words “‘Except in suspension appeals, 
the”’ in its place. 


§ 134.408 [Redesignated as § 134.409} 


53. Redesignate existing § 134.408 as 
§ 134.409. 

54. Add a new § 134.408 to read as 
follows: 


§ 134.408 Summary decision. 


(a) Generally. In any appeal under this 
subpart D, either party may move or 


cross-move for summary decision, as 
provided in § 134.212. 

(b) Summary decision based on fewer 
than all grounds. If SBA has provided 
multiple grounds for the 8(a) 
determination being appealed, SBA may 
move for summary decision on one or 
more grounds. - 

(1) Non-suspension cases. Except in 
suspension appeals, if the Judge finds 
that there is no genuine issue of material 
fact as to whether SBA acted arbitrarily, 
capriciously, or contrary to law as to 
any such ground or grounds, and that 
the SBA is entitled to a decision in its 
favor as a matter of law, the Judge will 
grant the motion for summary decision 
and dismiss the appeal. 

(2) Suspension cases. In suspension 
appeals, if the Judge finds that there is 
no genuine issue of material fact as to 
whether adequate evidence exists that 
protection of the Federal Government’s 
interest requires suspension, as to any 
such ground or grounds for the 
proposed suspension, the SBA is 
entitled to a decision in its favor as a 
matter of law, and the Judge will grant 
the motion for summary decision and 
dismiss the appeal. 


§ 134.409 [Amended] 
55. In newly redesignated § 134.409, 
paragraph (b), remove the last sentence. 
Dated: July 5, 2002. 
Hector V. Barreto, 
Administrator. 
[FR Doc. 02—17618 Filed 7-17-02; 8:45 am] 
BILLING CODE 8025-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2002-NM-129-AD; Amendment 
39-12823; AD 2002-14-23] 


RIN 2120-AA64 


Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain EMBRAER Model 
EMB-135 and —145 series airplanes. 
This action requires a one-time 
inspection of the clutch assembly of the 
horizontal stabilizer actuator (HSA) to 
verify that at least one locking tab on the 
key washer is bent into the locking 
groove of the clutch nut, and follow-on 


actions. This action is necessary to 
prevent a loose or disengaged clutch nut 
on the HSA clutch assembly, which 
could result in loss of pitch trim and 
consequent reduced controllability of 
the airplane. This action is intended to 
address the identified unsafe condition. 
DATES: Effective August 2, 2002. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of August 2, 
2002. 

Comments for inclusion in the Rules 
Docket must be received on or before 
August 19, 2002. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 2002—NM-— 
129—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227-1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm- 
iarcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
“Docket No. 2002-NM-—129—AD” in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 for 
Windows or ASCII text. 

The service information referenced in 
this AD may be obtained from Empresa 
Brasileira de Aeronautica S.A. 
(EMBRAER), P.O. Box 343—CEP 12.225, 
Sao Jose dos Campos—SP, Brazil. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; at the FAA, Atlanta 
Aircraft Certification Office, One Crown 
Center, 1895 Phoenix Boulevard, suite 
450, Atlanta, Georgia; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Robert Capezzuto, Aerospace Engineer, 
Systems and Flight Test Branch, ACE— 
116A, FAA, Atlanta Aircraft 
Certification Office, One Crown Center, 
1895 Phoenix Boulevard, suite 450, 
Atlanta, Georgia 30349; telephone (770) 
703-6071; fax (770) 703-6097. 
SUPPLEMENTARY INFORMATION: The 
Departmento de Aviacao Civil (DAC), 
which is the airworthiness authority for 
Brazil, recently notified the FAA that an 
unsafe condition may exist on certain 
EMBRAER Model EMB-135 and —145 
series airplanes. The DAC advises that, 
on one airplane, a loose cluich nut has 
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been found on the clutch assembly of 
the primary horizontal stabilizer 
actuator (HSA). Investigation revealed 
that none of the locking tabs on the key 
washer for the HSA clutch assembly 
were bent into the locking groove of the 
clutch nut. This condition, if not 
corrected, could result in a loose or 
disengaged clutch nut on the HSA 
clutch assembly, which could result in 
loss of pitch trim and consequent 
reduced controllability of the airplane. 


Explanation of Relevant Service 
Information 


EMBRAER has issued Service Bulletin 
145-—27-0088, dated February 1, 2002, 
which specifies a visual inspection to 
verify that at least one locking tab on the 
key washer for the HSA clutch assembly 
is bent into the locking groove ofthe ~ 
clutch nut. The EMBRAER service 
bulletin refers to Parker Service Bulletin 
362200-—27-—231, dated December 21, 
2001, as the appropriate source of 
service information for accomplishment 
of this inspection. (A copy of the Parker 
service bulletin is contained within the 
EMBRAER service bulletin.) The Parker 
service bulletin describes procedures for 
the visual inspection, as well as for 
follow-on actions. If at least one locking 
tab is bent into the locking groove of the 
clutch nut, follow-on actions include an 
inspection for damage of the O-ring at 
the base of the HSA motor, replacement 
of the O-ring if necessary, and an 
inspection of the sealing surface for 
damage. If no locking tab is bent into the 
locking groove of the clutch nut, the 
Parker service bulletin specifies to 
replace the HSA assembly with a 
serviceable HSA assembly. 
Accomplishment of the actions 
specified in these service bulletins is 
intended to adequately address the 
identified unsafe condition. The DAC 
classified the EMBRAER service bulletin 
as mandatory and issued Brazilian 
airworthiness directive 2002-04-01, 
dated April 24, 2002, to ensure the 
continued airworthiness of these 
airplanes in Brazil. 


FAA’s Conclusions 


These airplane models are 
manufactured in Brazil and are type 
certificated for operation in the United - 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations (14 
CFR 21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the DAC has kept the FAA informed of 
the situation described above. The FAA 
has examined the findings of the DAC, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 


certificated for operation in the United 
States. 


Explanation of Requirements of Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, this AD is being issued to 
prevent a loose or disengaged clutch nut 
on the HSA clutch assembly, which 
could result in loss of pitch trim and 
consequent reduced controllability of 
the airplane. This AD requires 
accomplishment of the actions specified 
in the EMBRAER service bulletin 
described previously, except as 
discussed below. 


Differences Between the Service 
Information, the Brazilian 
Airworthiness Directive, and This AD 


The EMBRAER service bulletin and 
the Brazilian airworthiness directive 
described previously refer to a “‘visual”’ 
inspection. For the purposes of this AD, 
the FAA has determined that the | 
inspection procedures in the service 
bulletins constitute a ‘‘detailed 
inspection.” Note 2 of this AD defines 
such an inspection. 

Further, the follow-on actions in the 
service information include inspections 
for damage (e.g., nicks, tears, scarring) of 
the O-ring at the base of the HSA motor 
and the sealing surface of the HSA 
housing. While the service information 
does not identify the type of inspections 
that are necessary, we have determined 
that detailed inspections are necessary. 

Also, the service information does not 
specify a corrective action if any damage 
of the sealing surface of the HSA 
housing is found during the follow-on 
inspection of that area. We find it 
necessary to require replacement of the 
HSA assembly with a serviceable 
assembly if any damage to the sealing 
surface of the housing is found. The 
replacement of the HAS assembly has 
been coordinated and concurred with by 
the DAC. 

The applicability for the Brazilian 
airworthiness directive includes “all 
EMBRAER EMB-135 and —145 series 
airplanes,” but also specifies a 
preliminary verification of the part 
numbers and serial numbers of the 
HSAs installed on those models. 
However, for this AD, we have 
determined that it will be more clear to 
identify affected airplanes in the same 
way they are identified in the 
EMBRAER service bulletin. The 
effectivity of that service bulletin lists 
airplanes equipped with HSAs having 
certain part numbers and serial 
numbers, but does not provide for 
preliminary verification of HSA part 


numbers and serial numbers as the 
Brazilian airworthiness directive does. 


Determination of Rule’s Effective Date 


Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Submit comments using the following 
format: 

e Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

e For each issue, state what specific 
change to the AD is being requested. 

e Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this rule must 
submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 
The postcard will be date stamped and 
returned to the commenter. 
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Regulatory Impact 


The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and that it is not a “‘significant 
regulatory action’”’ under Executive 
Order 12866. It has been determined 
further that this action involves an 
emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 


‘of it, if filed, may be obtained from the 


Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 


2002-14-23 Empresa Brasileira de 
Aeronautica S.A. (EMBRAER): 
Amendment 39-12823. Docket 2002- 
NM-129—AD. 

Applicability: Model EMB-135 and —145 
series airplanes, certificated in any category; 
equipped with horizontal stabilizer actuator 
(HSA) assemblies having part numbers and 
serial numbers as listed in EMBRAER Service 
Bulletin 145—27—0088, dated February 1, 
2002. 


Note 1: This AD applies to each airplane 
identified in the preceding applicability 


provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent a loose or disengaged clutch 
nut on the HSA clutch assembly, which 
could result in loss of pitch trim and 
consequent reduced controllability of the 
airplane, accomplish the following: 


Detailed Inspection and Follow-On Actions 


(a) Within 30 days after the effective date 
of this AD, perform a one-time detailed 
inspection of the HSA clutch assembly to 
verify that at least one locking tab on the key 
washer is bent into the locking groove of the 
clutch nut, per EMBRAER Service Bulletin 
145-27-0088, dated February 1, 2002. 

Note 2: For the purposes of this AD, a 
detailed inspection is defined as: “‘An 
intensive visual examination of a specific 
structural area, system, installation, or 
assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at intensity deemed appropriate by 
the inspector. Inspection aids such as mirror, 
magnifying lenses, etc., may be used. Surface 
cleaning and elaborate access procedures 
may be required.” 


Note 3: EMBRAER Service Bulletin 145- 
27-0088 refers to Parker Service Bulletin 
362200-—27-231, dated December 21, 2001, as 
the appropriate source of service information 
for accomplishment of the inspection 
described in paragraph (a) of this AD. A copy 
of the Parker service bulletin is contained 
within the EMBRAER service bulletin. 

(1) If at least one locking tab is bent into 
the locking groove of the clutch nut: Before 
further flight, perform all applicable follow- 
on actions per the service bulletin. The 
follow-on actions include a detailed 
inspection for damage (e.g., nicks, tears, 
scarring) of the O-ring at the base of the HSA 


* motor, replacement of the O-ring with a new 


O-ring if any damage is found, and a detailed 
inspection for damage (e.g., nicks, tears, 
scarring) of the sealing surface. If any damage 
is found on the sealing surface, before further 
flight, replace the HSA assembly with.a 
serviceable assembly, per the service 
bulletin. 

(2) If no locking tab is bent into the locking 
groove of the clutch nut: Before further flight, 
replace the HSA assembly with a serviceable 
HSA assembly, per the service bulletin. 


Spares 


(b) As of the effective date of this AD, no 
person may install on any airplane an HSA 
assembly with a part number and serial 


number included in the applicability 
statement of this AD, unless the HSA 
assembly has been inspected according to 
paragraph (a) of this AD and found to have 
at least one locking tab bent into the locking 
groove of the clutch nut. 


Alternative Methods of Compliance 


(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office (ACO), FAA. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Atlanta ACO. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO. 


Special Flight Permits 

(d) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 


Incorporation by Reference 


(e) The actions shall be done in accordance 
with EMBRAER Service Bulletin 145-27— 
0088, dated February 1, 2002. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from 
Empresa Brasileira de Aeronautica S.A. 
(EMBRAER), P.O. Box 343—CEP 12.225, Sao 
Jose dos Campos—SP, Brazil. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; at the FAA, Atlanta Aircraft 
Certification Office, One Crown Center, 1895 
Phoenix Boulevard, suite 450, Atlanta, 
Georgia; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

Note 5: The subject of this AD is addressed 
in Brazilian airworthiness directive 2002—04— 
01, dated April 24, 2002. 


Effective Date 

(f) This amendment becomes effective on 
August 2, 2002. 

Issued in Renton, Washington, on July 11, 
2002. 
Lirio Liu-Nelson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 02—18026 Filed 7-17-02; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2002-NM-—168-AD; Amendment 
39-12803; AD 2002-14-03] 


RIN 2120-AA64 


Airworthiness Directives; McDonnell 
Douglas Model MD-11 and -11F 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain McDonnell 
Douglas Model MD-11 and 11F 
airplanes. This action requires a one- 
time inspection to detect loose preload- 
indicating (PLI) washers or cracked or 
corroded nuts of the lower bolts of the 
inboard flap outboard hinge, and 
replacement with new parts if 
necessary. This action is necessary to 
detect and correct loose PLI washers or 
cracked or corroded nuts of the lower 
bolts of the inboard flap outboard hinge, 
which could result in separation of the 
inboard flap outboard hinge from the 
wing structure and consequent reduced 
controllability of the airplane. 

DATES: Effective August 2, 2002. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of August 2, 
2002. 

Comments for inclusion in the Rules 
Docket must be received on or before 
September 16, 2002. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-—114, 
Attention: Rules Docket No. 2002—NM- 
168—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227-1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm- 
iarcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
“Docket No. 2002-NM-168-AD” in the 
subject line and need not be submitted 
in triplicate. Comments.sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 for 
Windows or ASCII text. 

The service information referenced in 
this AD may be obtained from Boeing 


Commercial Aircraft Group, Long Beach 
Division, 3855 Lakewood Boulevard, 
Long Beach, California 90846, 
Attention: Data and Service 
Management, Dept. C1-L5A (D800- 
0024). This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Los Angeles Aircraft 
Certification Office, 3960 Paramount 
Boulevard, Lakewood, California; or at 
the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Technical Information: Ronald Atmur, 
Aerospace Engineer, Airframe Branch, 
ANM-120L, FAA, Los Angeles Aircraft 
Certification Office, 3960 Paramount 
Boulevard, Lakewood, California 
90712-4137; telephone (562) 627-5224; 
fax (562) 627-5210. 

Other Information: Sandi Carli, 
Airworthiness Directive Technical 
Editor/Writer; telephone (425) 687— 
4243, fax (425) 227-1232. Questions or 
comments may also be sent via the 
Internet using the following address: 
sandi.carli@faa.gov. Questions or 
comments sent via the Internet as 
attached electronic files must be 
formatted in Microsoft Word 97 for 
Windows or ASCII text. 


SUPPLEMENTARY INFORMATION: The FAA 
has received a report of an incident 
involving a McDonnell Douglas Model 
MD-11 airplane on which a loud bang 
was heard when the airplane was on 
approach with gear down and flaps set 
at 50 degrees. The airplane shuddered 
and then rolled left. The flightcrew 
applied full right-hand aileron to level 
the wings, missed the approach, and 
declared an emergency. During landing, 
the tail of the airplane scraped the 
runway. Reports indicate that the left- 
hand inboard flap outboard hinge 
pulled away from the wing structure 
where it attaches with two upper and 
two lower bolts. It was determined that 
the lower bolts likely failed first. This 
condition, if not corrected, could result 
in reduced controllability of the 
airplane. 

The design of the subject area of the 
airplane is the same on Model DC-10 
and MD-11 airplanes. The DC-10 is 
subjected to lower loads and is less 
likely to experience this failure. 
However, Model MD-11 airplanes 
experience higher loads. In addition, 
current parts availability only supports 
the MD-11 fleet. In light of these factors, 
we have determined that it is 
appropriate at this time to address the 
airplane model that has higher loads 
and has experienced the failure. After 


additional investigation into the cause 
of the incident on Model MD-11 

airplanes, we may consider related 
rulemaking for Model DC-—10 airplanes. 


Explanation of Relevant Service 
Information 


The FAA has reviewed and approved 
Boeing Alert Service Bulletin MD11-— 
57A067, including Appendices A and B, 
dated July 10, 2002, which describes 
various procedures for different groups . 
of airplanes, based on the composition 
of the nuts on the lower bolts of the 
inboard flap outboard hinge. 

Group 1 airplanes have alloy steel 
nuts, and Group 2 airplanes have 
Inconel nuts. The procedures for these 
airplane groups include removing 
sealant from the head and nut sides of 
both bolt assemblies, using a wiggle tool 
to detect looseness of the preload- 
indicating (PLI) washers, and visually 
inspecting the nut for corrosion and 
cracking. Based on the results of the 
inspection, follow-on and corrective 
actions include doing a magnetic 
particle inspection of the bolt to detect 
cracking and corrosion, replacing 
discrepant parts with new Inconel and/ 
or alloy steel bolts and nuts and new 
PLI washers, and applying sealant. 


Explanation of the Requirements of the 
Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design, this AD is being issued to 
detect and correct loose PLI washers or 
cracked or corroded nuts of the lower 
bolts of the inboard flap outboard hinge, 
which could result in separation of the 
inboard flap outboard hinge from the 
wing structure and consequent reduced 
controllability of the airplane. This AD 
requires a one-time inspection to detect 
loose PLI washers or cracked or 
corroded nuts of the lower bolts of the 
inboard flap outboard hinge, and 
replacement with new parts if 
necessary. This AD also requires that 
operators report results of inspection 
findings to the FAA. 


Differences Between AD and Service 
Bulletin 


The alert service bulletin specifies 
that operators may test for looseness of 
the PLI washers by use of a wiggle tool, 
“or equivalent.” However, this AD 
requires that any alternative to the 
wiggle-tool test be accomplished in 
accordance with a method approved by 
the FAA. Use of an equivalent tool or 
test procedure is allowed only if 
approved as an alternative method of 
compliance in accordance with the 
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requirements of paragraph (e) of this 


Further, although the alert service 
bulletin specifies that the manufacturer 
may be contacted for disposition of 
“additional examination 
recommendations,” this AD requires 
that such actions be accomplished in 
accordance with a method approved by 
the FAA. 


Interim Action 


This is considered to be interim 
action until final action is identified, at 
which time the FAA may consider 
further rulemaking. Because the cause of 
the unsafe condition is not currently 
known, the intent of the required 
inspection reports is to enable the FAA 
to determine the extent of the problem 
in the affected fleet. Based on the results 
of these reports, further corrective 
action may be warranted. 


Determination of Rule’s Effective Date 


Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Submit comments using the following 
format: 

e Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues. 

e For each issue, state what specific 
change to the AD is being requested. 

e Include justification (e.g., reasons or 

' data) for each request. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 


Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this rule must 
submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 2002—-NM-168—AD.” 
The postcard will be date stamped and 
returned to the commenter. 


Regulatory Impact 


The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 


The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and that it is not a “significant , 
regulatory action” under Executive 
Order 12866. It has been determined 
further that this action involves an 
emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39. 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

2002-14-03 McDonnell Douglas: 


Amendment 39—12803. Docket 2002-— 
NM-168—AD. 


Applicability: Model MD-11 and —-11F 
airplanes listed as Group 1 or Group 2 
airplanes in Boeing Alert Service Bulletin 
MD11-57A067, including Appendices A and 
B, dated July 10, 2002; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (e) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 


Compliance: Required as indicated, unless 
accomplished previously. 

To detect and correct loose preload- 
indicating (PLI) washers or cracked or 
corroded nuts of the lower bolts of the 
inboard flap outboard hinge, which could 
result in separation of the inboard flap 
outboard hinge from the wing structure and 
consequent reduced controllability of the 
airplane, accomplish the following: 
Inspection 

(a) At the applicable time specified in 
paragraph (a)(1) or (a)(2) of this AD, doa 
detailed inspection (including removing 
sealant from the head and nut sides of both 
bolt assemblies) of the nuts and PLI washers 
of the lower bolts of the inboard flap 
outboard hinge to detect discrepancies 
(including loose PLI washers or cracked or 
corroded nuts, as applicable), in accordance 
with Boeing Alert Service Bulletin MD11-— 
57A067, including Appendices A and B, 
dated July 10, 2002, except as required by 
paragraphs (b) and (c) of this AD. Before 
further flight thereafter, do applicable follow- 
on and corrective actions (including 
performing a magnetic particle inspection of 
the bolt to detect cracking and corrosion, 
replacing discrepant parts with new Inconel 
and/or alloy steel bolts and nuts and new PLI 
washers, and applying sealant, as applicable); 
and, within 600 flight cycles, replace 
discrepant bolts, nuts, and washers with new 
parts, as applicable; in accordance with the 
alert service bulletin. 

(1) For Group 1 airplanes: Inspect within 
30 days after the effective date of this AD. 
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(2) For Group 2 airplanes: Inspect within 
60 days after the effective date of this AD. 

Note 2: For the purposes of this AD, a 
detailed inspection is defined as: ““An 
intensive visual examination of a specific 
structural area, system, installation, or 
assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at intensity deemed appropriate by 
the inspector. Inspection aids such as mirror, 
magnifying lenses, etc., may be used. Surface 
cleaning and elaborate access procedures 
may be required.” 


Exceptions to Paragraph (a) Requirements 


(b) Where Boeing Alert Service Bulletin 
MD11-57A067, including Appendices A and 
B, dated July 10, 2002, specifies that testing 
for looseness of the PLI washers may be 
accomplished by the use of a wiggle tool, “‘or 
equivalent”: Either the wiggle tool must be 
used, or the test must be accomplished in 
accordance with a method approved by the 
Manager, Los Angeles Aircraft Certification 
Office (ACO), FAA. 

(c) Where Boeing Alert Service Bulletin 
MD11-57A067, including Appendices A and 
B, dated July 10, 2002, specifies to contact 
Boeing for ‘additional examination 
recommendations”: Before further flight, 
these actions, if accomplished, must be 
performed in accordance with a method 
approved by the Manager, Los Angeles ACO. 
For such a method to be approved by the 
Manager, Los Angeles ACO, as required by 
this paragraph, the Manager’s approval letter 

_must specifically refer to this AD. 
Reporting Requirement 

(d) At the applicable time specified in 
paragraph (d)(1) or (d)(2) of this AD: Send a 
report of the results (both positive and 
negative) of the inspection nuts and PLI 
washers of the lower belts of the inboard flap 
outboard hinge to the Manager, Los Angeles 
ACO, FAA, 3960 Paramount Boulevard, 
Lakewood, CA 90712-4137, fax (562) 627— 
5210. The report must include the factory 
serial number of the airplane; inspection 
results for all four bolts; a description of any 
discrepancies found; the part numbers for the 
bolt, nut, and PLI washers; and the total 
number of landings and flight hours 
accumulated on the airplane. Information 
collection requirements contained in this AD 
have been approved by the Office of 
Management and Budget (OMB) under the 
provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et seq.) and have been 
assigned OMB Control Number 2120-0056. 

(1) For airplanes on which the inspection 
is accomplished after the effective date of 
this AD: Submit the report within 10 days 
after performing the inspection required by 
paragraph (a) of this AD. 

(2) For airplanes on which the inspection 
has been accomplished prior to the effective 
date of this AD: Submit the report within 10 
days after the effective date of this AD. 


Alternative Methods of Compliance 


(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 


Angeles ACO. Operators shall submit their 
requests through an appropriate FAA 
Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Los Angeles ACO. 


Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles ACO. 


Special Flight Permits 

(f) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 


Incorporation by Reference 


(g) Except as required by paragraphs (b) 
and (c) of this AD: The actions must be done 
in accordance with Boeing Alert Service 
Bulletin MD11-57A067, including 
Appendices A and B, dated July 10, 2002. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Boeing Commercial Aircraft Group, 
Long Beach Division, 3855 Lakewood 
Boulevard, Long Beach, California 90846, 
Attention: Data and Service Management, - 
Dept. Ci-L5A (D800-0024). Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Los Angeles 
Aircraft Certification Office, 3960 Paramount 
Boulevard, Lakewood, California; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 


Effective Date 

(h) This amendment becomes effective on 
August 2, 2002. 

Issued in Renton, Washington, on July 10, 
2002. 
Vi Lipski, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 02—18024 Filed 7-17-02; 8:45 am] 
BILLING CODE 4910-13-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1204 
[Notice (02-085)] 

RIN 2700—AC54 
Delegation of Authority 


AGENCY: National Aeronautics and 
Space Administration (NASA). 
ACTION: Final rule. 


SUMMARY: NASA adds section 506 in 
Part 1204, Subpart 5 delegating the 
authority of the NASA Administrator to 
the Assistant Administrator for Public 
Affairs, without authority for further 


delegation, to license the use of the 
Centennial of Flight Commission name 
on any logo, emblem, seal, or 
descriptive or designating mark adopted 
under the Centennial of Flight 
Commemoration Act, as amended. 
DATES: Effective: July 18, 2002. 
ADDRESSES: Sharon Foster, Executive 
Director, U.S. Centennial of Flight 
Commission, NASA Headquarters, Code 
I-2, 300 E Street SW, Washington, DC 
20546-0001. . 

FOR FURTHER INFORMATION CONTACT: 
Sharon Foster, Executive Director, U.S. 
Centennial of Flight Commission, (202) 
358-1903. 

SUPPLEMENTARY INFORMATION: 


I. Background 


Section 9 of the Centennial of Flight 
Commemoration Act (the Act), Public 
Law 105-389, as amended by Public 
Law 106-68, authorizes the NASA 
Administrator to license the use of the 
Centennial of Flight Commission name 
on any logo, emblem, seal, or 
descriptive or designating mark adopted 
for use by the Administrator, after 
consultation with the Commission, in 
connection with the commemoration of 
the centennial of powered flight. By this 
rule, the Administrator delegates 
licensing authority in section 9 to the 
Assistant Administrator for Public 
Affairs, without authority for further 
delegation. 


II. Matters of Regulatory Procedure 
Administrative Procedure Act 


Pursuant to 5 U.S.C. 553(a)(2), (b), and 
(d), NASA has determined that good 
cause exists for waiving the regular 
notice of proposed rulemaking, 
opportunity for public comments, and 
30-day delayed effective date for this 
final rule. This action is being taken 
because it is in the public interest that 
this rule, which concerns matters of 
agency management, personnel, 
organization, practice, and procedure, 
be effective on the date of publication. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601-612), NASA has 
considered whether this rule would 
have a significant economic impact on 
a substantial number of small entities. 
The term ‘‘small entities” comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 
Pursuant to 5 U.S.C. 605(b), NASA 
certifies that this rule will not have a 
significant economic impact on a 
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substantial number of small entities 
because the rule only affects the 
operations of NASA and its employees. 
Accordingly, no regulatory flexibility 
analysis is required. 


Executive Order 12866 Determination 


This rule is not a “significant 
regulatory action” under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, is not subject to 
review under section 3(d) of that Order 
because it is limited to NASA’s 
organization, management and/or 
personnel matters, and does not require 
an assessment of potential costs and 
benefits under section 6(a)({3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. 


Collection of Information 


This rule calls for no new collection 
of information under the Paperwork 
Reduction Act (44 U.S.C. 3501-3520). 


Federalism 


A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. NASA has 
analyzed this rule under that Order and 
has determined that it does not have 
implications for federalism. 


Unfunded Mandates Reform Act 


Title Il of the Unfunded Mandates 
Reform Act of 1995 (2 U.S.C. 1531- 
1538) requires Federal agencies to assess 
the effects of their discretionary 
regulatory actions. NASA has 
determined that the rule will not result 
in expenditures by State, local, or tribal 
governments or by the private sector of 
$100 million or more. The rule affects 
only the internal organization of NASA. 
Accordingly, NASA has not prepared a 
budgetary impact statement or 
specifically addressed regulatory 
alternatives. 


List of Subjects in 14 CFR Part 1204, 
Subpart 5 


Administrative practice and 
procedure, Authority delegations 
(Government agencies), Civil rights, 
Labor management relations, 
Organization and functions 
(Government agencies), Real property 
acquisition. 
Sean O'Keefe, 
Administrator, National Aeronautics and 
Space Administration. 

For the reasons set out in the 


preamble, NASA amends 14 CFR part 
1204, subpart 5, as follows: 


PART 1204—ADMINISTRATIVE 
AUTHORITY AND POLICY 


Subpart 5—Delegations and 
Designations 


1. The authority citation for subpart 5 
is revised to read as follows: 


Authority: 42 U.S.C. 2473; 36 U.S.C. 143. 


2. Add § 1204.506 to subpart 5 to read 
as follows: 


§1204.506 Delegation of authority to 
license the use of the Centennial of Flight 
Commission name. 

(a) Delegation of authority. The 
Assistant Administrator for Public 
Affairs is delegated the authority of 
section 9 of the Centennial of Flight 
Commemoration Act, as amended (Pub. 
L. 105—389) to license the use of the 
Centennial of Flight Commission name 
on any logo, emblem, seal, or 
descriptive or designating mark adopted 
for use by the Administrator in 
commemorating the centennial of 
powered flight. 

(b) Redelegation. The authority 
delegated in paragraph (a) of this section 
may not be redelegated. 


[FR Doc. 02—17989 Filed 7-17-02; 8:45 am] 
BILLING CODE 7510—01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 558 


New Animal Drugs for Use in Animal 
Feeds; Diclazuril and Bacitracin 
Methylene Disalicylate 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Schering- 
Plough Animal Health Corp. The NADA 
provides for use of approved single- 
ingredient diclazuril and bacitracin 
methylene disalicylate Type A 
medicated articles to make two-way 
combination drug Type C medicated 
feeds for growing turkeys. 
DATES: This rule is effective July 18, 
2002. 


FOR FURTHER INFORMATION CONTACT: 
Charles J. Andres, Center for Veterinary 
Medicine (HFV-128), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301-827-1600, e- 
mail: candres@cvm.fda.gov. 


SUPPLEMENTARY INFORMATION: Schering- 
Plough Animal Health Corp., 1095 
Morris Ave., P.O. Box 3182, Union, NJ 
07083, filed NADA 141-194 that 
provides for use of CLINACOX (0.2 
percent diclazuril) and BMD (10, 25, 30, 
40, 50, 60, or 75 grams per pound (g/Ib) 
bacitracin methylene disalicylate) Type 
A medicated articles to make two-way 
combination drug Type C medicated 
feeds for growing turkeys. The Type C 
feeds contain 0.91 g/ton diclazuril and 
4 to 50 g/ton bacitracin methylene 
disalicylate, and they are used for the 
prevention of coccidiosis caused by 
Eimeria adenoeides, E. gallopavonis, 
and E. meleagrimitis, and for increased 
rate of weight gain and improved feed 
efficiency. The NADA is approved as of 
April 2, 2002, and the regulations are 
amended in 21 CFR 558.198 to reflect 
the approval. The basis of approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of each application may be 
seen in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(2) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of ‘rule’ in 5 U.S.C. 804(3)(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
part 558 continues to read as follows: 

Authority: 21 U.S.C. 360b, 371. 

2. Section 558.198 is amended by 
adding paragraph (d)(2)(ii) to read as 
follows: 
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§ 558.198 Diclazuril. 


* * * * 


(d) * * 


(2)'* x 


Diclazuril grams/ton 


Combination grams/ton 


Indications for use 


Limitations Sponsor 


* 


(ii) 0.91 (1 ppm). 


* 


salicylate 4 to 50. 


Bacitracin methylene di- 


* * 


Growing turkeys: As in paragraph 
(d)(2)(i) of this section; for increased 


rate of weight gain and improved 
feed efficiency. 


* 


As in paragraph (d)(2)(i) of this sec- 
tion. Bacitracin methylene disalicy- 
late provided by No. 046573 in 

§510.600(c) of this chapter. 


* 


* 


000061 


Dated: July 8, 2002. 

Stephen F. Sundlof, 

Director, Center for Veterinary Medicine. 
[FR Doc. 02—18119 Filed 7-17-02; 8:45 am] 
‘BILLING CODE 4160-01-S 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 


22 CFR Part 213 


Claims Collection 


AGENCY: Agency for International 
Development (“USAID”). 
ACTION: Final rule. 


SUMMARY: USAID is revising its 
regulation on Claims Collection in its 
entirety to incorporate applicable 
statutory and regulatory provisions and 
to make other changes. 

DATES: Effective Date: July 18, 2002. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Joe Keady, 202-712-5744. 
SUPPLEMENTARY INFORMATION: 


A. Background 


USAID is revising its claim collection 
procedures to incorporate changes made 
to the Federal Claims Collection 
Standards and the Debt Collection 
Improvement Act of 1996. One principal 
change in the rule is the provision for 
the mandatory referral of certain 
delinquent debt to the Federal 
Management Service of the Department 
of the Treasury. The changes will 
maximize the effectiveness of USAID’s 
claim collection procedures. 


B. Regulatory Analysis 
Executive Order 12866 


USAID has determined that this 
regulation is not a significant regulatory 
action as defined in Executive Order 
12866 and, accordingly, this regulation 
has not been reviewed by the Office of 
Management and Budget. 


Regulatory Flexibility Act 


It is hereby certified that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, a 


Regulatory Flexibility Analysis is not 
required. 


Executive Order 13132 


This regulation will not have a 
substantial direct effect on the states, on 
the relationship between the national 
government and the states, or on 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this regulation does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


Unfunded Mandates Reform Act of 1995 


This regulation will not result in the 
expenditure by state, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one-year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This rule is not a major rule as 
defined by section 251 of the Small 
Business Regulatory Enforcement Act. 5 
U.S.C. 804. This rule will not result in 
an annual effect on the economy of $100 
million or more; a major increase in 
costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
companies to compete with foreign- 
based companies in domestic or export 
markets. 


Executive Order 12988—Civil Justice 
Reform 


USAID has conducted the reviews 
required by section 3 of Executive Order 
12988 and has determined that, this rule 
meets the applicable standards in 
section 3 to mitigate litigation, eliminate 
ambiguity and reduce burden. 


Paperwork Reduction Act 


This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 


List of Subjects in 22 CFR Part 213 


Administrative practice and 
procedure, Claims, Federal employees, 
Fraud, Penalties, Privacy. 


Authority and Issuance 


For the reasons set out in the 
preamble, part 213 of Title 22 is revised 
as follows: 


PART 213—CLAIMS COLLECTION 


Subpart A—General 


Sec. 

213.1 Purpose and scope. 

213.2 Definitions. 

213.3 Loans, guarantees, sovereign and 
interagency claims. 

213.4 Other remedies. 

213.5 Fraud claims. 

213.6 Subdivision of claims not authorized. 

213.7 Omission not a defense. 


Subpart B—Collection 


213.8 Collection—general. 

213.9 Written notice. 

213.10 Review requirements. 

213.11 Aggressive collection actions; 
documentation. 

213.12 Interest, penalty and administrative 
costs, 

213.13 Interest and charges pending waiver 
or review. 

213.14 Contracting for collection services. 

213.15 Use of credit reporting bureaus. 

213.16 Use and disclosure of mailing 
addresses. 

213.17 Liquidation of collateral. 

213.18 Suspension or revocation of 
eligibility for loans and loan guarantees, 
licenses or privileges. 

213.19 Installment payments. 


Subpart C—Administrative Offset 


213.20 Administrative offset of non- 
employee debts. 

213.21 Employee salary offset—general. 

213.22 Salary offset when USAID is the 
creditor agency. 

213.23 Salary offset when USAID is not the 

creditor agency. 
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Subpart D—Compromise of Debts 


213.24 
213.25 
213.26 
213.27 
213.28 


General. 

Standards for compromise. 
Payment of compromised claims. 
Joint and several liability. 
Execution of releases. 


Subpart E—Suspension or Termination of 

Collection Action 

213.29 Suspension—general. 

213.30 Standards for suspension. 

213.31 Termination—general. 

213.32 Standards for termination. 

213.33 Permitted action after termination of 
collection activity. 

213.34 Debts that have been discharged in 
bankruptcy. 


Subpart F—Discharge of Indebtedness and 
Reporting Requirements 
213.35 Discharging indebtedness—general. 
213.36 Reporting to IRS. 


Subpart G—Referrals to the Department of 
Justice 


213.37 Referrals to the Department of 
Justice. | 


Subpart H—Mandatory Transfer of 

Delinquent Debt to Financial Management 

Service (FMS) of the Department of 

Treasury 

213.38 Mandatory transfer of debts to 

FMS—general. 

213.39 Exceptions to mandatory transfer. 
Authority: Section 621(a) of the Foreign 

Assistance Act of 1961, as amended, 22 

U.S.C. 2381(a). 


Subpart A—General 


§213.1 Purpose and scope. 


This part prescribes standards and 
procedures for the United States Agency 
for International Development’s 
(USAID) collection and disposal of 
claims. These standards and procedures 
are applicable to all claims and debts for 
which a statute, regulation or contract 
does not prescribe different standards or 
procedures. This part covers USAID’s 
collection, compromise, suspension, 
termination, and referral of claims to the 
Department of Justice. 


§ 213.2 Definitions. 


(a) Administrative offset means the 
withholding of money payable by the 
United States to, or held by the United 
States for, a person to satisfy a debt the 
person owes the Government. 

(b) Administrative Wage Garnishment 
means the process by which federal 
agencies require a private sector 
employer to withhold up to 15% of an 
employee’s disposable pay to satisfy a 
delinquent debt owed to the federal 
government. A court order is not 
required. 

(c) Agency means the United States 
Agency for International Development 
(USAID). 


 (d) Claim means an amount of money, 
funds, or property that has been 
determined by an agency official to be 
due the United States from any person, 
orga>ization, or entity, except another 
Federal agency. As used in this part, the 
terms debt and claim are synonymous. 

(e) CFO means the Chief Financial 
Officer of USAID or a USAID employee 
or official designated to act on the CFO’s 
behalf. 

. (f) Creditor agency means the Federal 
agency to which the debt is owed, 
including a debt collection center when 
acting on behalf of a creditor agency in 
matters pertaining to the collection of a 
debt. 

(g) Debtor means an individual, 
organization, association, corporation, 
or a State or local government indebted 
to the United States or a person or entity 
with legal responsibility for assuming 
the debtor’s obligation. 

(h) Delinquent claim means any claim 
that has not been paid by the date 
specified in the agency’s bill for 
collection or demand letter for payment 
or which has not been satisfied in 
accordance with a repayment 
agreement. 

(i) Disposable pay means that part of 
current basic pay, special pay, incentive 
pay, retired pay, retainer pay, or in the 
case of an employee not entitled to basic 
pay, other authorized pay remaining 
after the deduction of any amount 
required by law to be withheld (other 
than deductions to execute garnishment 
orders) in accordance with 5 CFR parts 
581 and 582. Among the legally 
required deductions that must be 
applied first to determine disposable 
pay are levies pursuant to the Internal 
Revenue Code (Title 26, United States 
Code) and deductions described in 5 
CFR 581.105 (b) through (f). These - 
deductions include, but are not limited 
to: Social security withholdings; 
Federal, State and local tax 
withholdings; health insurance 
premiums; retirement contributions; 
and life insurance premiums. 

(j) Employee means a current 


employee of the Federal Government ~ 


including a current member of the 
Armed Forces or a Reserve of the Armed 


Forces. 


(k) Employee Salary Offset means the 
administrative collection of a debt by 
deductions at one or more officially 
established pay intervals from the 
current pay account of an employee 
without the employee’s consent. 

(1) Person means an individual, firm, 
partnership, corporation, association 
and, except for purposes of 
administrative offsets under subpart C 
and interest, penalty and administrative 
costs under subpart B of this part, 


includes State and local governments 
and Indian tribes and components of 
tribal governments. 

(m) Recoupment is a special method 
for adjusting debts arising under the 
same transaction or occurrence. For 
example, obligations arising under the 
same contract generally are subject to 
recoupment. 

(n) Waiver means the cancellation, 
remission, forgiveness or non-recovery 
of a debt or debt-related charge as 
permitted or required by law. 

(0) Withholding order means any 
order for withholding or garnishment of 
pay issued by USAID or a judicial or 
administrative body. For the purposes of 
this part, wage garnishment order and 
garnishment order have the same 
meaning as withholding order. 


§ 213.3 Loans, guarantees, sovereign and 
interagency claims. 

This part does not apply to: 

(a) Claims arising out of loans for 
which compromise and collection 
authority is conferred by section 
635(g)(2) of the Foreign Assistance Act 
of 1961, as amended; 

(b) Claims arising from investment 
guaranty operations for which 
settlement and arbitration authority is 
conferred by section 635(I) of the 
Foreign Assistance Act of 1961, as 
amended; 

(c) Claims against any foreign country 
or any political subdivision thereof, or 
any public international organization; 

(d) Claims where the CFO determines 
that the achievement of the purposes of 
the Foreign Assistance Act of 1961, as 
amended, or any other provision of law 
administered by USAID require a 
different course of action; and 

(e) Claims owed USAID by other 
Federal agencies. Such debts will be 
resolved by negotiation between the 
agencies. - 


§213.4 Other remedies. 


(a) This part does not supersede or 
require omission or duplication of 
administrative proceedings required by 
contract, statute, regulation or other 
Agency procedures, e.g., resolution of 
audit findings under grants or contracts, 
informal grant appeals, formal appeals, 
or review under a procurement contract. 

(b) The remedies and sanctions 
available to the Agency under this part 
for collecting debts are not intended to 
be exclusive. The Agency may impose, 
where authorized, other appropriate 
sanctions upon a debtor for inexcusable, 
prolonged or repeated failure to pay a 
debt. For example, the Agency may stop 
doing business with a grantee, 
contractor, borrower or lender; convert 
the method of payment under a grant or 
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contract from an advance payment to a 
reimbursement method; or revoke a 
grantee’s or contractor’s letter-of-credit. 


§213.5 Fraud claims. 

(a) The CFO will refer claims 
involving fraud, the presentation of a 
false claim, or misrepresentation on the 
part of the debtor or any party having 
an interest in the claim to the USAID 
Office of Inspector General (OIG). The 
OIG has the responsibility for 
investigating or referring the matter, 
where appropriate, to the Department of 
Justice (DOJ), and/or returning it to the 
CFO for further action. 

(b) The CFO will not administratively 
compromise, terminate, suspend or 
otherwise dispose of debts involving 
fraud, the presentation of a false claim 
or misrepresentation on the part of the 
debtor or any party having an interest in 
the claim without the approval of DOJ. 


§213.6 Subdivision of claims not 
authorized. 

A claim will not be subdivided to 
avoid the $100,000 limit on the 
Agency’s authority to compromise, 
suspend, or terminate a debt. A debtor’s 
liability arising from a particular 
transaction or contract is a single claim. 


§213.7 Omission not a defense. 
Failure by USAID to comply with any 
provision of this part is not available to 


a debtor as a defense against payment of 
a debt. 


Subpart B-Collection 


§213.8 Collection—general. 

(a) The CFO takes action to collect all 
debts owed the United States arising out 
of USAID activities and to reduce debt 
delinquencies. Collection actions may 
include sending written demands to the 
debtor’s last known address. Written 
demand may be preceded by other 
appropriate action, including immediate 
referral to DOJ for litigation, when such 
action is necessary to protect the 
Government’s interest. The CFO may 
contact the debtor by telephone, in 
person and/or in writing to demand 
prompt payment, to discuss the debtor’s 
position regarding the existence, 
amount or repayment of the debt, to 
inform the debtor of its rights (e.g., to 
apply for waiver of the indebtedness or 
to have an administrative review) and of 
the basis for the debt and the 
consequences of nonpayment or delay 
in payment. 

) The CFO maintains an 
administrative file for each debt and/or 
debtor which documents the basis for 
the debt, all administrative collection 
actions regarding the debt (including 
communications to and from the debtor) 


and its final disposition. Information on 


an individual may be disclosed only for ~ 


purposes that are consistent with this 
part, the Privacy Act of 1974 and other 
applicable law. 


§213.9 Written notice. 

(a) When the billing official 
determines that a debt is owed USAID, 
he or she provides a written notice in 
the form of a Bill for Collection or 
demand letter to the debtor. Unless 
otherwise provided by agreement, 
contract or order, the written notice 
informs the debtor of: 

(1) The amount, nature and basis of 
the debt; 

(2) The right of the debtor to inspect 
and copy records related to the debt; 

(3) The right of the debtor to discuss 
and propose a repayment agreement; 

(4) Any rights available to the debtor 
to dispute the validity of the debt or to 
have recovery of the debt waived (citing 
the available review or waiver authority, 
the conditions for review or waiver, and 
the effects of the review or waiver 
request on the collection of the debt); 

5) The date on which payment is due 
which will be not more than 30 days 
from the date of the bill for collection 
or demand letter; 

(6) The instructions for making 
electronic payment; 

(7) The debt is considered delinquent 
if it is not paid on the due date; 

(8) The imposition of interest charges 
and, except for State and local 
governments and Indian tribes, penalty 
charges and administrative costs that 
may be assessed against a delinquent 
debt; 

(9) The intention of USAID to use 
non-centralized administrative offset to 
collect the debt if appropriate and, if 
not, the referral of the debt 90 days after 
the Bill for Collection or demand letter 
to the Financial Management Service in 
the Department of Treasury who will 
collect their administrative costs from 
the debtor in addition to the amount 
owed USAID and use all means 
available to the Federal Government for 
debt collection including administrative 
wage garnishment, use of collection 
agencies and reporting the indebtedness 
to a credit reporting bureau (see 
§ 213.14); 

(10) The address, telephone number, 
and name of the person available to 
discuss the debt; 

(11) The possibility of referral to the 
Department of Justice for litigation if the 
debt cannot be collected 
administratively. 

(b) USAID will respond promptly to 
communications from the debtor. 
Response generally will be within 30 
days of receipt of communication from 
the debtor. 


§213.10 Review requirements. 

(a) For purposes of this section, 
whenever USAID is required to afford a 
debtor a review within the agency, 
USAID shall provide the debtor with a 
reasonable opportunity for an oral 
hearing when the debtor requests 
reconsideration of the debt and the 
agency determines that the question of 
the indebtedness cannot be resolved by 
review of the documentary evidence, for 
example, when the validity of the debt 
turns on an issue of credibility or 
veracity. 

(b) Unless otherwise required by law, 
an oral hearing under this section is not 
required to be a formal evidentiary 
hearing, although USAID will carefully 
document all significant matters 
discussed at the hearing. 

(c) This section does not require an 
oral hearing with respect to debt 
collection systems in which a 
determination of indebtedness rarely 
involves issues of credibility or veracity 
and the agency has determined that 
review of the written record is 
ordinarily an adequate means to correct 
prior mistakes. 

(d) In those cases when an oral 
hearing is not required by this section, 
USAID shall accord the debtor a “‘paper 
hearing,” that is, a determination of the 
request for reconsideration based upon 
a review of the written record. 


§ 213.11 Aggressive collection actions; 
documentation. 

(a) USAID takes actions and effective 
follow-up on a timely basis to collect all 
claims of the United States for money 
and property arising out of USAID’s 
activities. USAID cooperates with other 
Federal agencies in their debt collection 
activities. 

(b) All administrative collection 
actions are documented in the claim 
file, and the basis for any compromise, 
termination or suspension of collection 
actions is set out in detail. This 
documentation, including the Claims 
Collection Litigation Report required in 
§ 213.34, is retained in the appropriate 
debt file. 


§213.12 Interest, penalty and 
administrative costs. 

(a) Interest. USAID will assess interest 
on all delinquent debts unless 
prohibited by statute, regulation or 
contract. 

(1) Interest begins to accrue on all 
debts from the payment due date 
established in the initial notice to the 
debtor. USAID will assess an annual 
rate of interest that is equal to the rate 
of the current value of funds to the 
United States Treasury (i.e., the 
Treasury tax and loan account rate) 
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unless a different rate is necessary to 
protect the interest of the Government. 
USAID will notify the debtor of the 
basis for its finding that a different rate 
is necessary to protect the interest of the 
Government. 

(2) The rate of interest, as initially 
assessed, remains fixed for the duration 
of the indebtedness. If a debtor defaults 
on a repayment agreement, interest may 
be set at the Treasury rate in effect on 
the date a new agreement is executed. 

(3) Interest will not be assessed on 
interest charges, administrative costs or 
late payment penalties. However, where 
a debtor defaults on a previous 
repayment agreement and interest, 
administrative costs and penalties 
charges have been waived under the 
defaulted agreement, these charges can 
be reinstated and added to the debt 
principal under any new agreement and 
interest charged on the entire amount of 
the debt. 

(b) Administrative costs of collecting 
overdue debts. The costs of the Agency’s 
administrative handling of overdue 
debts including charges assessed by 
Treasury in cross-servicing USAID 
debts, based on either actual or average 
cost incurred, will be charged on all 
debts except those owed by State and 
local governments and Indian tribes. 
These costs include both direct and 
indirect costs. 

(c) Penalties. As provided by 31 
U.S.C. 3717(e)(2), a penalty charge will 
be assessed on all debts, except those 
owned by State and local governments 
and Indian tribes, more than 90 days 
delinquent. The penalty charge will be 
at a rate not to exceed 6% per annum 
and will be assessed monthly. 

(d) Allocation of payments. A partial 
payment by a debtor will be applied 
first to outstanding administrative costs, 
second to penalty assessments, third to 
accrued interest and then to the 
outstanding debt principal. 

(e) Waivers. (1) USAiD will waive the 
collection of interest and administrative 


_ charges on the portion of the debt that 


is paid within 30 days after the date on 
which interest begins to accrue. The 
CFO may extend this 30-day period on 
a case-by-case basis where he 
determines that such action is in the 
best interest of the Government. A 
decision to extend or not to extend the 
payment period is final and is not 
subject to further review. 

(2) The CFO may (without regard to 
the amount of the debt) waive collection 
of all or part of accrued interest, penalty 
or administrative costs, where he 
determines that— 

(i) Waiver is justified under the 
criteria of § 213.24; 


(ii) The debt or the charges resulted 


from the Agency’s error, action or 
inaction, and without fault by the 
debtor; or 


(iii) Collection of these charges would 


be against equity and good conscience 
or not in the best interest of the United 
States. 


(3) A decision to waive interest, 


penalty charges or administrative costs 
may be made at any time. 


§ 213.13 Interest and charges pending 
waiver or review. 


Interest, penalty charges and 


administrative costs will continue to 
accrue on a debt during administrative 
appeal, either formal or informal, and 
during waiver consideration by the 
Agency; except, that interest, penalty 
charges and administrative costs will 
not be assessed where a statute or a 
regulation specifically prohibits 
collection of the debt during the period 


of the administrative appeal or the 
Agency review. 


§ 213.14 Contracting for collection 
services. 

USAID has entered into a cross- 
servicing agreement with the Financial 
Management Service (FMS) of the 
Department of Treasury. FMS is 
authorized to take all appropriate action 
to enforce collection of accounts 
referred to FMS in accordance with 
applicable statutory and regulatory 
requirements. The FMS fee ranges from 
3% to 18% of the funds collected and 
will be collected from the debtor along 
with the original amount of the 
indebtedness. After referral, FMS will 
be solely responsible for the 
maintenance of the delinquent debtor 
records in its possessions and for 
ensuring that accounts are updated as 
necessary. In the event that a referred 
debtor disputes the validity of the debt 
or any terms and conditions related to 
any debt not reduced to judgment, FMS 
may return the disputed debt to USAID 
for its determination of debt validity. 
FMS may take any of the following 
collection actions on USAID’s behalf: 

(a) Send demand letters on U. S. 
Treasury letterhead and telephone 
debtors; 

(b) Refer accounts to credit bureaus; 

(c) Skiptracing; 

(d) Purchase credit reports to assist in 
the collection effort; 


(e) Refer accounts for offset, including 


tax refund, Federal employee salary, 
administrative wage garnishment, and 
general administrative offset under the 
Treasury Offset Program. 


(f) Refer accounts to private collection 


agencies; 
(g) Refer accounts to DOJ for 
litigation; 


(h) Report written off/discharged 
debts to IRS on the appropriate Form 
1099; 
(i) Take any additional steps 
necessary to enforce recovery; and 
(j) Terminate collection action, as 
appropriate. 


§ 213.15 Use of credit reporting bureaus. 

Delinquent debts owed to USAID are 
reported to appropriate credit reporting 
bureaus through the cross-servicing 
agreement with FMS. 

(a) The following information is 
provided to the credit reporting bureaus: 

(1) A statement that the claim is valid 
and is overdue; 

(2) The name, address, taxpayer 
identification number and any other 
information necessary to establish the 
identity of the debtor; 

(3) The amount, status and history of 
the debt; and 

(4) The program or pertinent activity 
under which the debt arose. 

(b) Before referring claims to FMS and 
disclosing debt information to credit 
reporting bureaus, USAID will have: 

(1) Taken reasonable action to locate 
the debtor if a current address is not 
available; and 

(2) If a current address is available, 
notified the debtor in writing that: 

(i) The designated USAID official has 
reviewed the claim and has deteriained 
that it is valid and overdue; 

(ii) That 90 days after the initial 
billing or demand letter if the debt is not 
paid, USAID intends to refer the debt to 
FMS and disclose to a credit reporting 
agency the information authorized for 
disclosure by this subpart; and 

(iii) The debtor can request a 
complete explanation of the claim, can 
dispute the information in USAID’s 
records concerning the claim, and can 
file for an administrative review, waiver 
or reconsideration of the claim, where 
applicable. 

(c) Before information is submitted to 
a credit reporting bureau, USAID will 
provide a written statement to FMS that 
all required actions have been taken. 
Additionally, FMS will, thereafter, 
ensure that accounts are updated as 
necessary during the period that FMS 
holds the account information. 

(d) If a debtor disputes the validity of 
the debt, the credit reporting bureau 
will refer the matter to the appropriate 
USAID official. The credit reporting 
bureau will exclude the debt from its 
reports until USAID certifies in writing 
that the debt is valid. 


§ 213.16 Use and disclosure of mailing 
addresses. 


(a) When attempting to locate a debtor 
in order to collect or compromise a debt, 
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the CFO may obtain a debtor’s current - 
mailing address from the Internal 
Revenue Service. 

(b) Addresses obtairféd from the 
Internal Revenue Service will be used 
by the Agency, its officers, employees, 
agents or contractors and other Federal 
agencies only to collect or dispose of 
debts, and may be disclosed to.other 
agencies and to collection agencies only 
for collection purposes. 


§213.17 Liquidation of collateral. 


Where the CFO holds a security 
instrument with a power of sale or has 
physical possession of collateral, he 
may liquidate the security or collateral 
and apply the proceeds to the overdue 
debt. USAID will exercise this right 
where the debtor fails to pay within a 
reasonable time after demand, unless 
the cost of disposing of the collateral is 
disproportionate to its value or special 
circumstances require judicial 
foreclosure. However, collection from 
other businesses, including liquidation 
of security or collateral, is not a 
prerequisite to requiring payment by a 
surety or insurance company unless 
expressly required by contract or 
statute. The CFO will give the debtor 
reasonable notice of the sale and an 
accounting of any surplus proceeds and 
will comply with any other 

_Tequirements of law or contract. 


§213.18 Suspension or revocation of 
eligibility for loans and loan guarantees, 
licenses or privileges. 

Unless waived by the CFO, USAID 
will not extend financial assistance in 
the form of a loan or loan guarantee to 
any person delinquent on a nontax debt 
owed to a Federal agency. USAID may 
also suspend or revoke licenses or other 
privileges for any inexcusable, 
prolonged or repeated failure of a debtor 
to pay a claim. Additionally, the CFO 
may suspend or disqualify any 
contractor, lender, broker, borrower, 
grantee or other debtor from doing 
business with USAID or engaging in 
programs USAID sponsors or funds if a 
debtor fails to pay its debts to the 
Government within a reasonable time. 
Debtors will be notified before such 
action is taken and applicable 
suspension or debarment procedures 
will be used. The CFO will report the 
failure of any surety to honor its 
obligations to the Treasury Department 
for action under 31 CFR 332.18. 


§ 213.19 Installment payments. 


(a) Whenever feasible, and except as 
otherwise provided by law, debts owed 
to the United States, together with 
interest, penalty and administrative 
costs, as required by § 213.11, will be 


collected in a single payment. However, 
where the CFO determines that a debtor 
is financially unable to pay the 
indebtedness in a single payment or that 
an alternative payment mechanism is in 
the best interest of the United States, the 
CFO may approve repayment of the debt 
in installments. The debtor has the 
burden of establishing that it is 
financially unable to pay the debt in a 
single payment or that an alternative 
payment mechanism is warranted. If the 
CFO agrees to accept payment by 
installments, the CFO may require a 
debtor to execute a written agreement 
which specifies all the terms of the 
repayment arrangement and which 
contains a provision accelerating the 
debt in the event of default. The size 
and frequency of installment payments 
will bear a reasonable relation to the 
size of the debt and the debtor’s ability 
to pay. The installment payments will 
be sufficient in size and frequency to 
liquidate the debt in not more than 3 
years, unless the CFO determines that a 
longer period is required. Installment 
payments of less than $50 per month 
generally will not be accepted, but may 
be accepted where the debtor’s financial 
or other circumstances justify. 

(b) If a debtor owes more than one 
debt and designates how a voluntary 
installment payment is to be applied 
among the debts, that designation will 
be approved if the CFO determines that 
the designation is in the best interest of 
the United States. If the debtor does not 
designate how the payment is to be 
applied, the CFO will apply the 
payment to the various debts in 
accordance with the best interest of the 
United States, paying special attention 
to applicable statutes of limitations. 


Subpart C—Administrative Offset 


§213.20 Administrative offset of non- 
employee debts. 

This subpart provides for USAID’s 
collection of debts by administrative 
offset under the Federal Claims 
Collection Standards, other statutory 
authorities and offsets or recoupments 
under common law. It does not apply to 
offsets against employee salaries 
covered by §§ 213.21, 213.22 and 213.23 
of this subpart. USAID will collect debts 
by administrative offsets where it 
determines that such collections are 
feasible and are not otherwise 
prohibited by statute or contract. USAID 
will decide, on a case-by-case basis, 
whether collection by administrative 
offset is feasible and that its use furthers 
and protects the interest of the United 
States. 

(a) Standards. (1) The CFO collects 
debts by administrative offset only after 


the debtor has been sent written notice 
in the form of a Bill for Collection or 
demand letter outlining the type and 
amount of the debt, the intention of the 
agency to use administrative offset to 
collect the debt, and explaining the 
debtor’s rights under 31 U.S.C. 3716. 

(2) Offsets may be initiated only after 
the debtor has been given: 

(i) The opportunity to inspect and 
copy agency records related to the debt; 

fii The opportunity for a review 
within the agency of the determination 
of indebtedness; 

(iii) The opportunity to make a 
written agreement to repay the debt. 

(3) The provisions of paragraphs (a)(1) 
and (2) of this section may be omitted 
when: 

(i) The offset is in the nature of a 
recoupement; 

(ii) The debt arises under a contract as 
set forth in Cecile Industries, Inc. v. 
Cheney, 995 F.2d 1052 (Fed. Cir. 1993) 
(notice and other procedural protections 
set forth in 31 U.S.C. 3716(a) do not 
supplant or restrict established 
procedures for contractual offsets 
accommodated by the Contracts 
Disputes Act); or 

(iii) In the case of non-centralized 
administrative offsets conducted under 
paragraph (g) of this section, USAID first 

earns of the existence of the amount 
owed by the debtor when there is 
insufficient time before payment would 
be made to the debtor/payee to allow for 
prior notice and an opportunity for 
review. When prior notice and an 
opportunity for review are omitted, 
USAID shall give the debtor such notice 
and an opportunity for review as soon 
as practicable and shall promptly refund 
any money ultimately found not to have 
been owed to the USAID. 

(4) When USAID previously has given 
a debtor any of the required notice and 
review opportunities with respect to a 
particular debt, USAID need not 
duplicate such notice and review 
opportunities before administrative 
offset may be initiated. 

(b) Interagency offset. The CFO may 
offset a debt owed to another Federal 
agency from amounts due or payable by 
USAID to the debtor, or may request 
another Federal agency to offset a debt 
owed to USAID. The CFO through the 
FMS cross-servicing arrangement may 
request the Internal Revenue Service to 
offset an overdue debt from a Federal 
income tax refund due. The FMS may 
also garnishment the salary of a private 
sector employee where reasonable 
attempts to obtain payment have failed. 
Interagency offsets from employee's 
salaries will be made in accordance 
with the procedures contained in, | 
§§ 213.22 and 213.23. 
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(c) Statutory bar to offset. 
Administrative offset will not be made 
more than 10 years after the 
Government’s right to collect the debt 
first accrued, unless facts material to the 
Government’s right to collect the debt 
were not known and could not have 
been known through the exercise of — 
reasonable care by the officer 
responsible for discovering or collecting 
the debt. For purposes of offset, the right 
to collect a debt accrues when the 
appropriate USAID official determines 
that a debt exists (e.g., contracting 
officer, grant award official, etc.), when 
it is affirmed by an administrative 
appeal or a court having jurisdiction, or 
when a debtor defaults on a payment 
agreement, whichever is latest. An offset 
occurs when money payable to the 
debtor is first withheld or when USAID 
requests offset from animes held by 
another agency. 

(d) Alternative peiaaebinit The CFO 
may, at the CFO’s discretion, enter into 
a repayment agreement with the debtor 
in lieu of offset. In deciding whether to 
accept payment of the debt by an 
alternative repayment agreement, the 
CFO may consider such factors as the 
amount of the debt, the length of the 
proposed repayment period, past 
Agency dealings with the debtor, 
documentation submitted by the debtor 
indicating that an offset will cause 
undue financial hardship, and the — 
debtor’s financial ability to adhereép the 
terms of a repayment agreement. The 
CFO may require financial 
documentation from the debtor before — 
considering the repayment arrangement. 

(e) Review of administrative 
determination of debt’s validity. (1) A 
debt will not be offset while a debtor is 
seeking either formal or informal review 
of the validity of the debt under this 
section or under another statute, 
regulation or contract. However, 
interest, penalty and administrative 
costs will continue to accrue during this 
period, unless otherwise waived by the 
CFO. The CFO may initiate offset as 
soon as practical after completion of 
review or after a debtor waives the 
opportunity to request review. 

(2) The debtor must provide a written 
request for review of the decision to 
offset the debt no later than 15 days 
after the date of the notice of the offset 
unless a different time is specifically 
prescribed. The debtor’s request must 
state the basis for the request for review. 

(3) The CFO may grant an extension 
of time for filing a request for review if 
the debtor shows good cause for the late 

filing. A debtor who fails timely to file 
or to request an extension waives the 
right to review. 


(4) The CFO will issue, no later than 
60 days after the filing of the request, a 


- written final decision based on the 


evidence, record and applicable law. 

(f) Multiple debts. Whore moneys are 
available for offset against multiple 
debts of a debtor, it will be applied in 
accordance with the best interest of the 
Government as determined by the CFO 
on a case-by-case basis. 

(g) Non-centralized administrative 
offset. (1) Generally, non-centralized 
administrative offsets are ad hoc case- 


‘ by-case offsets that creditor agencies 


conduct, at the agency’s discretion, 
internally or in cooperation with the 
agency certifying or authorizing 
payments to the debtor. Unless 
otherwise prohibited by law, when 
centralized administrative offset is not 
available or appropriate, past due, 
legally enforceable nontax delinquent 
debts may be collected through non- 
centralized administrative offset. In 
these cases, a creditor agency may make 
a request directly to a payment 
authorizing agency to offset a payment 
due a debtor to collect a delinquent 
debt. 

(2) Before requesting a payment © 
authorizing agency to conduct a non- 
centralized administrative offset, 
USAID’s regulations provides that such 
offsets may occur only after: 

(i) The debtor has been provided due 
process as set forth in paragraph (a) of 
this section; and 

(ii) The payment authorizing agency 
has received written certification from 
the creditor agency that the debtor owes 
the past due, legally enforceable 
delinquent debt in the amount stated, 
and that the creditor agency has fully 
complied with its regulations 
concerning administrative offset. 

(3) USAID as a payment authorizing 
agency will comply with offset requests 
by creditor agencies to collect debts 
owed to the United States, unless the 
offset would not be in the best interests 
of the United States with respect to 
USAID’s program, or would otherwise 
be contrary to law. 

(4) When collecting multiple debts by 
non-centralized administrative offset, 
USAID will apply the recovered 
amounts to those debts in accordance 
with the best interests of the United 
States, as determined by the facts and 
circumstances of the particular case, 
particularly the applicable statute of 
limitations. 

(h) Requests to OPM to offset a 
debtor’s anticipated or future benefit 
payments under the Civil Service 
Retirement and Disability Fund. Upon 

providing OPM written certification that 
a debtor has been afforded the 
procedures provided in paragraph (a) of 


this section, USAID may request OPM to 
offset a debtor’s anticipated or future 
benefit payments under the Civil 
Service Retirement and Disability Fund 
(Fund) in accordance with regulations 
codified at 5 CFR 831.1801 through 
831.1808. Upon receipt of such a 
request, OPM will identify and “flag” a 
debtor’s account in anticipation of the 
time when the debtor requests, or 
becomes eligible to receive, payments 
from the Fund. This will satisfy any 
requirement that offset be initiated prior 
to the expiration of the time limitations 
referenced in paragraph (a)(4) of this 
section. 


§ 213.21 Employee salary offset-general. 

(a) Purpose. This section establishes 
USAID’s policies and procedures for 
recovery of debts owed to the United 
States by installment collection from the 
current pay account of an employee. 

(b) Scope. The provisions of this 
section apply to collection by salary 
offset under 5 U.S.C. 5514 of debts owed 
USAID and debts owed to other Federal 
agencies by USAID employees. USAID 
will make every effort reasonably and 
lawfully possible to administratively 
collect amounts owed by employees 
prior to initiating collection by salary 
offset. An amount advanced to an 
employee for per diem or mileage 
allowances in accordance with 5 U.S.C. 
5705, but not used for allowable travel _ 
expenses, is recoverable from the 
employee by salary offset without regard 
to the due process provisions in 
§ 213.22. This section does not apply to 
debts where collection by salary offset is 
explicitly provided for or prohibited by 
another statute. 

(c) References. The following statutes 
and regulations apply to USAID’s 
recovery of debts due the United States 
by salary offset: 

(1) 5 U.S.C. 5514, as amended, 
governing the installment collection of 
debts; 

(2) 31 U.S.C. 3716, governing the 
liquidation of debts by administrative 
offset; 

(3) 5 CFR part 550, subpart K, setting 
forth the minimum requirements for 
executive agency regulations on salary 
offset; and 

(4) 31 CFR parts 900 through 904, the 
Federal Claims Collection Standards. 


§ 213.22 Salary offset when USAID is the 
creditor agency. 

(a) Due process requirements— 
Entitlement to notice, hearing, written 
response and decision. (1) Prior to 
initiating collection action through 
salary offset, USAID will first provide 
the employee with the opportunity to 
pay in full the amount owed, unless 
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such notification will compromise the 
Government's ultimate ability to collect 
the debt. 

(2) Except as provided in paragraph 
(b) of this section, each employee from 
whom the Agency proposes to collect a 
debt by salary offset under this section 
is entitled to receive a written notice as 
described in paragraph (c) of this 
section. 

(3) Each employee owing a debt to the 
United States that will be collected by 
salary offset is entitled to request a 
hearing on the debt. This request must 
be filed as prescribed in paragraph (d) 
of this section. The Agency will make 
appropriate hearing arrangements that 
are consistent with law and regulations. 
Where a hearing is held, the employee 
is entitled to a written decision on the 
following issues: 

(i) The determination of the Agency 
concerning the existence or amount of 
the debt; and 

(ii) The repayment schedule, if it was 
not established by written agreement 
between the employee and the Agency. 

(b) Exceptions to due process 
requirements—pay and allowances. The 
procedural requirements of paragraph 
(a) of this section are not applicable to 
overpayments of pay or allowances 
caused by the following: 

(1) Any adjustment of pay arising out 
of an employee’s election of coverage or 
a change in coverage under a Federal 
benefits program (such as health 
insurance) requiring periodic 
deductions from pay, if the amount to 
be recovered was accumulated over four 
pay periods or less. However, if the 
amount to be recovered was 
accumulated over more than four pay 
periods the full procedures prescribed 
under paragraph (d) of this section will 
be extended to the employee; 

(2) Routine intra-agency adjustment in 
pay or allowances that is made to 
correct an overpayment of pay 
attributable to clerical or administrative 
errors or delays in processing pay 
documents, if the overpayment occurred 
with the 4 pay periods preceding the 
adjustment and, at the time of such 
adjustment, or as soon thereafter as 
practical, the employee is provided 
written notice of the nature and amount 
of the adjustment; or 

(3) Any adjustment to collect a debt 
amounting to $50 or less, if at the time 
of such adjustment, or as soon thereafter 
as practical, the employee is provided 
written notice of the nature and amount 
of the adjustment. 

(c) Notification before deductions 
begin. Except as provided in paragraph 
(b) of this section, deductions will not 
be made unless the employee is first 
provided with a minimum of 30 


calendar days written notice. Notice 
will be sent by mail and must include 
the following: 

(1) The Agency’s determination that a 
debt is owed, including the origin, 
nature, and amount of the debt; 

(2) The Agency’s intention to collect 
the debt by means of deductions from 
the employee’s current disposable pay 
account; 

(3) The amount, frequency, proposed 
beginning date and duration of the 
intended deductions. (The proposed 
beginning date for salary offset cannot 
be earlier than 30 days after the date of 
notice, unless this would compromise 
the Government’s ultimate ability to 
resolve the debt); 

(4) An explanation of the 
requirements concerning interest, 
penalty and administrative costs; 

(5) The employee’s right to inspect 
and copy all records relating to the debt 
or to request and receive a copy of such 
records; . 

(6) If not previously provided, the 
employee’s right to enter into a written 
agreement for a repayment schedule 
differing from that proposed by the 
Agency where the terms of the proposed 
repayment schedule are acceptable to 
the Agency. (Such an agreement must be 
in writing and signed by both the 
employee and the appropriate USAID 
official and will be included in the debt 
file); 

(7) The right to a hearing conducted 
by a hearing official not under the 
control of USAID, if a request is filed; 

(8) The method and time for 
requesting a hearing; 

(9) That the filing of a request for 
hearing within 15 days of receipt of the 
original notification will stay the 
assessment of interest, penalty and 
administrative costs and the 
commencement of collection 
proceedings; 

(10) That a final decision on the 
hearing (if requested) will be issued at 
the earliest practical date, but no later 
than 60 days after the filing of the 
request, unless the employee requests 
and the hearing official grants a delay in 
the proceedings; 

(11) That any knowingly false or 
frivolous statements, representations or 
evidence may subject the employee to— 
(i) Disciplinary procedures under 5 


- U.S.C. chapter 75 or any other 


applicable statutes or regulations; 

(ii) Criminal penalties under 18 U.S.C. 
286, 287, 1001 and 1002 or other 
applicable statutory authority; or 

(iii) Penalties under the False Claims 
Act, 31 U.S.C. 3729-3731, or any other 
applicable statutory authority; 

(12) Any other rights and remedies 
available to the employee under statutes 


or regulations governing the program for 
which the collection is being made; and 

(13) Unless there are applicable 
contractual or statutory provisions to 
the contrary, amounts paid or deducted 
for the debt which are later waived or 
found not owed to the United States 
will be promptly refunded to the 
employee. 

(4) Request for hearing. An employee 
may request a hearing by filing a 
written, signed request directly with the 
Deputy Chief Financial Office, M/FM, 
United States Agency for International 
Development, Ronald Reagan Building, 
1300 Pennsylvania Avenue NW., 
Washington, DC 20523-4601. The 
request must state the basis upon which 
the employee disputes the proposed 
collection of the debt. The request must 
be signed by the employee and be 
received by USAID within 15 days of 
the employee’s receipt of the 
notification of proposed deductions. 
The employee should submit in writing 
all facts, evidence and witnesses that 
support his/her position to the Deputy 
Chief Financial Officer within 15 days 
of the date of the request for a hearing. 
The Deputy Chief Financial Officer will 
arrange for the services of a hearing 
official not under the control of USAID 
and will provide the hearing official 
with all documents relating to the claim. 

(e) Requests for hearing made after 
time expires. Late requests for a hearing 
may be accepted if the employee can 
showthat the delay in filing the request 
for a hearing was due to circumstances 
beyond the employee’s control. 

f) Form of hearing, written response 
and final decision. (1) Normally, a 
hearing will consist of the hearing 
official making a decision based upon a 
review of the claims file and any 
materials submitted by the debtor. 
However, in instances where the 
hearing official determines that the 
validity of the debt turns on an issue of 
veracity or credibility which cannot be 
resolved through review of documentary 
evidence, the hearing official at his 
discretion may afford the debtor an 
opportunity for an oral hearing. Such 
oral hearings will consist of an informal 
conference before a hearing official in 
which the employee and the Agency 
will be given the opportunity to present 
evidence, witnesses and argument. If 
desired, the employee may be 
represented by an individual of his/her 
choice. The Agency shall maintain a 
summary record of oral hearings 
provided under the procedures in this 
section. 

(2) Written decisions provided after a 
request for hearing will, at a minimum, 
state the facts evidencing the nature and 
origin of the alleged debt; and the 
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hearing official’s analysis, findings and 
conclusions. 

(3) The decision of the hearing official 
is final and binding on the parties. 

(g) Request for waiver. In certain 
instances, an employee may have a 
statutory right to request a waiver of 
overpayment of pay or allowances, e.g., 
5 U.S.C. 5584 or 5 U.S.C. 5724(i). When 
an employee requests waiver 
consideration under a right authorized 
by statute, further collection on the debt 
will be suspended until a final 
administrative decision is made on the 
waiver request. However, where it 
appears that the Government’s ability to 
recover the debt may be adversely 
affected because of the employee’s 
resignation, termination or other action, 
suspension of recovery is not required. 
During the period of the suspension, 
interest, penalty charges and 
administrative costs will not be assessed 
against the debt. The Agency will not 
duplicate, for purposes of salary offset, 
any of the procedures already provided 
the debtor under a request for waiver. 

(h) Method and source of collection. 
A debt will be collected in a.lump sum 
or by installment deductions at 
established pay intervals from an 
employee’s current pay account, unless 
the employee and the Agency agree to 
alternative arrangements for payment. 
The alternative payment schedule must 
be in writing, signed by both the 
employee and the CFO and will be 
documented in the Agency’s files. 

(i) Limitation on amount of 
deduction. The size and frequency of 
installment deductions generally will 
bear a reasonable relation to the size of 
the debt and the employee’s ability to 
pay. However, the amount deducted for 
any period may not exceed 15 percent 
of the disposable pay from which the 
deduction is made, unless the employee 
has agreed in writing to the deduction 
of a greater amount. If possible, the 
installment payments will be in 
amounts sufficient to liquidate the debt 
in three years or less. Installment 
payments of less than $50 normally will 
be accepted only in the most unusual 
circumstances. 

(j) Duration of deduction. If the 
employee is financially unable to pay a 
debt in a lump sum or the amount of the 
debt exceeds 15 percent of disposable 
pay, collection will be made in 
installments. Installment deductions 
will be made over the period of active 
duty or employment except as provided 
in paragraph (a)(1) of this section. 

) When deductions may begin. (1) 
Deductions to liquidate an employee’s 
debt will begin on the date stated in the 
Agency’s Bill for Collection or demand 
letter notice of intention to collect from 


the employeé’s current pay unless the 
debt has been repaid or the employee 
has filed a timely request for hearing on 
issues for which a hearing is 
appropriate. 

(2) If the employee has filed a timely 
request for hearing with the Agency, 
deductions will begin after the hearing 
official has provided the employee with 
a final written decision indicating the 
amount owed the Government. 
Following the decision by the hearing 
official, the employee will be given 30 
days to repay the amount owed prior to 
collection through salary offset, unless 
otherwise provided by the hearing 
official. 

(1) Liquidation from final check. If the 
employee retires, resigns, or the period 
of employment ends before collection of 
the debt is completed, the remainder of 
the debt will be offset from subsequent 
payments of any nature due the 4 
employee (e.g., final salary payment, 
lump-sum leave, etc.). 

(m) Recovery from other payments 
due a separated employee. If the debt 
cannot be liquidated by offset from any 
final payment due the employee on the 
date of separation, USAID will liquidate 
the debt, where appropriate, by 
administrative offset from later 
payments of any kind due the former 
employee (e.g., retirement pay). Such 
administrative offset will be taken in 
accordance with the procedures set 
forth in § 213.20. 

(n) Interest, penalty and 
administrative cost. USAID will assess 
interest, penalties and administrative 
costs on debts collected under the © 
procedures in this section. Interest, 
penalty and administrative costs will 
continue to accrue during the period 
that the debtor is seeking either formal 
or informal review of the debt or 
requesting a waiver. The following 
guidelines apply to the assessment of 
these costs on debts collected by salary 
offset: 

(1) Interest will be assessed on all 
debts not collected by the payment due 
date specified in the bill for collection 
or demand letter. USAID will waive the 


_ collection of interest and administrative 


charges on the portion of the debt that 
is paid within 30 days after the date on 
which interest begins to accrue. 

(2) Administrative costs will be 
assessed if the debt is referred to 
Treasury for cross-servicing. 

(3) Deductions by administrative 
offset normally begin prior to the time 
for assessment of a penalty. Therefore, 
a penalty charge will not be assessed 
unless deductions occur more than 90 
days from the due date in the bill for 
collection or demand letter. 


(0) Non-waiver of right by payment. 


‘ An employee’s payment under protest 


of all or any portion of a debt does not 
waive any rights that the employee may 
have under either the procedures in this 
section or any other provision of law. 

(p) Refunds. USAID will promptly 
refund to the employee amounts paid or 
deducted pursuant to this section, the 
recovery of which is subsequently 
waived or otherwise found not owing to 
the United States. Refunds do not bear 
interest unless specifically authorized 
by law. 

(q) Time limit for commencing 
recovery by salary setoff. USAID will 
not initiate salary offset to collect a debt 
more than 10 years after the 
Government'’s right to collect the debt 
first accrued, unless facts material to the 
right to collect the debt were not known 
and could not have been known through 
the exercise of reasonable care by the 
Government official responsible for 
discovering and collecting such debts. 


§ 213.23 Salary offset when USAID is not 
the creditor agency. 

(a) USAID will use salary offset 
against one of its employees that is 
indebted to another agency if requested 
to do so by that agency. Such a request 
must be accompanied by a certification 
by the requesting agency that the person 
owes the debt (including the amount) 
and that the procedural requirements of 
5 U.S.C. 5514 and 5 CFR part 550, 
subpart K, have been met. The creditor 
agency must also advise USAID of the 
number of installments to be collected, 
the amount of each installment, and the 
commencement date of the first 
installment, if a date other than the next 
established pay period. 

(b) Requests for salary offset must be 
sent to the Chief Financial Officer, 
Office of Financial Management (M/ 
FM), United States Agency for 
International Development, Ronald 
Reagan Building , 1300 Pennsylvania 
Avenue NW., Washington, DC 20523- 
4601. 

(c) Processing of the claim by USAID. 
(1) Incomplete claims. If USAID receives 
an improperly completed request, the 
requesting (creditor) agency will be 
requested to supply the required 
information before any salary offset can 
be taken. 

(2) Complete claims. If the claim 
procedures in paragraph (a) of this 
section have been properly completed, 
deduction will begin on the next 
established pay period. USAID will not 
review the merits of the creditor 
agency’s determinations with respect to 
the amount or validity of the debt as 
stated in the debt claim form. USAID 
will not assess a handling or any other 
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related charge to cover the cost of its 
processing the claim. 


(d) Employees separating from USAID 
before a debt to another agency is 
collected. (1) Employees separating from 
Government service. If an employee 
begins separation action before USAID 
collects the total debt due the creditor 
agency, the following actions will be 
taken: 


(i) To the extent possible, the balance 
owed the creditor agency will be 
liquidated from subsequent payments of 
any nature due the employee from 
USAID in accordance with § 213.22; 


(ii) If the total amount of the debt 
cannot be recovered, USAID will certify 
to the creditor agency and the employee 
the total amount of USAID’s collection; 
and 


(iii) If USAID is aware that the 
employee is entitled to payments from 
the Civil Service Retirement and 
Disability Fund, the Foreign Service 
Retirement Fund, or other similar 
payments, it will provide such 
information to the creditor agency so 
that it can file a certified claim against 
the payments. 


(2) Employees who transfer to another 
Federal agency. If an USAID employee 
transfers to another Federal agency 
before USAID collects the total amount 
due the creditor agency, USAID will 
certify the total amount of the collection 
made on the debt. It is the responsibility 
of the creditor agency to ensure that the 
collection is resumed by the new 
employing agency. 


Subpart D—Compromise of Debts 
§ 213.24. General. 


USAID may compromise claims for 
money or property where the principal 
balance of a claim, exclusive of interest, 
penalty and administrative costs, does 
not exceed $100,000. Where the claim 
exceeds $100,000, the authority to 
accept the compromise rests solely with 
DOJ. The CFO may reject an offer of 
compromise in any amount. Where the 
claim exceeds $100,000 and USAID 
recommends acceptance of a 
compromise offer, it will refer the claim 
with its recommendation to DOJ for 
approval. The referral will be in the 
form of the Claims Collection Litigation 
Report (CCLR) and will outline the basis 
for USAID’s recommendation. USAID 
refers compromise offers for claims in 
excess of $100,000 to the Commercial 
Litigation Branch, Civil Division, 
Department of Justice, Washington, DC 
20530, unless otherwise provided by 
Department of Justice delegations or 
procedures 


§ 213.25 Standards for compromise. 

(a) USAID may compromise a claim 
pursuant to this section if USAID cannot 
collect the full amount because the 
debtor does not have the financial 
ability to pay the full amount of the debt 
within a reasonable time, or the debtor 
refuses to pay the claim in full and the 
Government does not have the ability to 
enforce collection in full within a 
reasonable time by enforced collection 
proceedings. In evaluating the 
acceptability of the offer, the CFO may 
consider, among other factors, the 
following: 

(1) Age and health of the debtor; 

(2) Present and potential income; 

(3) Inheritance prospects; 

(4) The possibility that assets have 
been concealed or improperly 
transferred by the debtor; 

(5) The availability of assets or 
income which may be realized by 
enforced collection proceedings; or 

(6) The applicable exemptions 
available to the debtor under State and 
Federal law in determining the 
Government’s ability to enforce 
collection. 

(b) USAID may compromise a claim, 
or recommend acceptance of a 
compromise to DOJ, where there is 
significant doubt concerning the 
Government’s ability to prove its case in 
court for the full amount of the claim, 
either because of the legal issues 
involved or a bona fide dispute as to the 
facts. The amount accepted in 
compromise in such cases will fairly 
reflect the probability of prevailing on 
the legal issues involved, considering 
fully the availability of witnesses and 
other evidentiary data required to 
support the Government’s claim. In 
determining the litigative risks 
involved, USAID will give proportionate 
weight to the likely amount of court 
costs and attorney fees the Government 
may incur if it is unsuccessful in 
litigation. 

(c) USAID may compromise a claim, 
or recommend acceptance of a 
compromise to DOJ, if the cost of 
collection does not justify the enforced 
collection of the full amount of the debt. 
The amount accepted in compromise in 
such cases may reflect an appropriate 
discount for the administrative and 
litigative costs of collection, taking into 
consideration the time it will take to 
effect collection. Costs of collection may 
be a substantial factor in the settlement 
of small claims, but normally will not 
carry great weight in the settlement of 
large claims. In determining whether the 
cost of collection justifies enforced 
collection of the full amount, USAID 
may consider the positive effect that 
enforced collection of the claim may 


have on the collection of other similar 
claims. 

(d) To assess the merits of a 
compromise offer, USAID may obtain a 
current financial statement from the 
debtor, executed under penalty of 
perjury, showing the debtor’s assets, 
liabilities, income and expense. 

(e) Statutory penalties, forfeitures or 
debts established as an aid to 
enforcement and to compel compliance 
may be compromised where the CFO 
determines that the Agency’s 
enforcement policy, in terms of 
deterrence and securing compliance 
(both present and future), will be 
adequately served by accepting the 
offer. 


§ 213.26 Payment of compromised claims. 

The CFO normally will not approve a 
debtor’s request to pay a compromised 
claim in installments. However, where 
the CFO determines that payment of a 
compromise by installments is 
necessary to effect collection, a debtor’s 
request to pay in installments may be 
approved. 


§213.27 Joint and several liability. 

When two or more debtors are jointly 
and severally liable, collection action- 
will not be withheld against one debtor 
until the other or others pay their 
proportionate share. The amount of a 
compromise with one debtor is not 
precedent in determining compromises 
from other debtors who have been 
determined to be jointly and severally 
liable on the claim. 


§213.28 Execution of releases. 

Upon receipt of full payment of a 
claim or the amount compromised, 
USAID will prepare and execute a 
release on behalf of the United States. In 
the event a mutual release is not 
executed when a debt is compromised, 
unless prohibited by law, the debtor is 
still deemed to have waived any and all 
claims and causes of action against 
USAID and its officials related to the 
transaction giving rise to the 
compromised debt. 


Subpart E—Suspension or Termination 


‘of Collection Action 


§213.29 Suspension—general. 

The CFO may suspend or terminate 
the Agency’s collection actions on a 
debt where the outstanding debt 
principal does not exceed $100,000. 
Unless otherwise provided by DOJ 
delegations or procedures, the CFO 
refers requests for suspension of debts 
exceeding $100,000 to the Commercial 
Litigation Branch, Civil Division, 
Department of Justice, for approval. If 
prior to referral to DOJ, USAID 
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determines that a debt is plainly 
erroneous or clearly without legal merit, 
the agency may terminate collection 
activity regardless of the amount 
involved without obtaining DOJ 
concurrence. The CFO may waive the 
assessment of interest, penalty charges 
and administrative costs during the 
period of the suspension. Suspension 
will be for an established time period 
and generally will be reviewed at least 
every six months to ensure the 
continued propriety of the suspension. 


§213.30 Standards for suspension. 

(a) The CFO may suspend collection 
action on a debt when: 

(1) The debtor cannot be located; 

(2) The debtor’s financial condition is 
expected to improve; or 

3) The debtor has requested a waiver 
or review of the debt. 

(b) Based on the current financial 
condition of the debtor, the CFO may 
suspend collection activity on a debt 
when the debtor’s future prospects 
justify retention of the claim for 
periodic review, and: 

(1) The applicable statute of 
limitations has not expired; or 

(2) Future collection can be effected 
by offset, notwithstanding the 10-year 
statute of limitations for administrative 
offsets; or 

(3) The debtor agrees to pay interest 
on the debt and suspension is likely to 
enhance the debtor’s ability to fully pay 
the principal amount of the debt with 
interest at a later date. 

(c) The CFO will suspend collection 
activity during the time required for 
waiver consideration or administrative 
review prior to agency collection of a 
debt if the statute under whichthe _ 
request is sought prohibits USAID from 
collecting the debt during that time. The 
CFO will ordinarily suspend collection 
action during the pendency of his 
consideration of a waiver request or 
administrative review where statute and 
regulation preclude refund of amounts 
collected by the Agency should the 
debtor prevail. 

(d) The CFO may suspend collection 
activities on debts of $100,000 or less © 
during the pendency of a permissive 
waiver or administrative review when 
there is no statutory requirement where 
he determines that: 

(1) There is a reasonable possibility 
that waiver will be granted and the 
debtor may be found not owing the debt 
(in whole or in part); 

(2) The Government’s interest is 
protected, if suspension is granted, by © 
the reasonable assurance that the debt 
can be recovered if the debtor does not 
prevail; or 

{3) Collection of the debt will cause 
undue hardship to the debtor. 


(e) The CFO will decline to suspend 
collection where he determines that the 
request for waiver or administrative 
review is frivolous or was made 
primarily to delay collection. 


§213.31 Termination—general. ~ 


The CFO may terminate collection 
actions including accrued interest, 
penalty and administrative costs, where 
the debt principal does not exceed 
$100,000. If the debt exceeds $100,000, 
USAID obtains the approval of DOJ in 
order to terminate further collection 
actions. Unless otherwise provided for 
by DOJ regulations or procedures, 
requests to terminate collection on debts 
in excess of $100,000 are referred to the 
Commercial Litigation Branch, Civil 
Division, Department of Justice, for 
approval. 


§ 213.32 Standards for termination. 


A debt may be terminated where the 
CFO determines that: 

(a) The Government cannot-collect or 
enforce collection of any significant sum 
from the debtor, having due regard for 
available judicial remedies, the debtor’s 
ability to pay, and the exemptions 
available to the debtor under State and 
Federal law; 

_ (b) The debtor cannot be located, 
there is no security remaining to be 
liquidated, and the prospects of 
collecting by offset are too remote to 
justify retention of the claim; 

(c) The cost of further collection 
action is likely to exceed the amount 
recoverable; 

(d) The claim is determined to be 
legally without merit or enforcement of 
the debt is barred by any applicable 
statute of limitations; 

(e) The evidence necessary to prove 
the claim cannot be produced or the 
necessary witnesses are unavailable and 
efforts to induce voluntary payment 
have failed; or 
~ (f) The debt against the debtor has 
been discharged in bankruptcy. 


§ 213.33 Permitted actions after 
termination of collection activity. 

Termination of collection activity 
ceases active collection of the debt. 
Termination does not preclude the 
agency from retaining a record of the 
account for purposes of: 

(a) Selling the debt if the CFO 
determines that such sale is in the best. 
interests of USAID; 

(b) Pursuing collection at a 
subsequent date in the event there is a 
change in the debtor’s status or a new 
collection tool becomes available; 

(c) Offsetting against future income or 
assets not available at the time of 
termination of collection activity; or 


(d) Screening future applicants for 
prior indebtedness. 


§213.34 Debts that have been discharged 
in bankruptcy. 

USAID generally terminates collection 
activity on a debt that has been 
discharged in bankruptcy regardless of 
the amount. USAID may continue 
collection activity, however, subject to 
the provisions of the Bankruptcy Code 
for any payments provided under a plan 
of reorganization. The CFO will seek 
legal advice by the General Counsel’s 
office if he believes that any claims or 
offsets may have survived the discharge 
of a debtor. 


Subpart F—Discharge of Indebtedness 
and Reporting Requirements 


§213.35 Discharging indebtedness— 
general. 

_ Before discharging a delinquent debt 
(also referred to as a close out of the 
debt), USAID will make a determination 
that collection action is no longer 
warranted and request that litigation 
counsel release any liens of record 
securing the debt. Discharge of 
indebtedness is distinct from 
termination or suspension of collection 
activity and is governed by the Internal 
Revenue Code. When collection action 
on a debt is suspended or terminated, 
the debt remains delinquent and further 
collection action may be pursued at a 
later date in accordance with the 
standards set forth in this part. When a 
debt is discharged in full or in part, 
further collection action is prohibited 
and USAID must terminate debt 
collection action. 


§ 213.36 Reporting to IRS. 

Upon discharge of an indebtedness, 
USAID will report the discharge to the 
IRS in accordance with the 
requirements of 26 U.S.C. 6050P and 26 
CFR 1.6050P—1. USAID may request 
FMS to file such a discharge report to 
the IRS on the agency’s behalf. 


Subpart G—Referrals to the 
Department of Justice 


§ 213.37 Referrals to the Department of 
Justice. 

(a) The CFO, through the FMS cross- 
servicing agreement and by direct 
action, refers to DOJ for litigation all 
claims on which aggressive collection 
actions have been taken but which 
could not be collected, compromised, 
suspended or terminated. Referrals are 
made as early as possible, consistent 
with aggressive agency collection 
action, and within the period for 
bringing a timely suit against the debtor. 
Unless otherwise provided by DOJ 
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regulations or procedures, USAID refers 
for litigation debts of more than $2,500 
but less than $1,000,000 to the 
Department of Justice’s Nationwide 
Central Intake Facility as required by 
the Claims Collection Litigation Report 
(CCLR) instructions. Debts of over 
$1,000,000 shall be referred to the Civil 
Division at the Department of Justice. 


(b) The CFO will clearly indicate on 
the CCLR the actions the DOJ should 
take on the referred claim. 


Subpart H—Mandatory Transfer of 
Delinquent Debt to Financial 
Management Service (FMS) of the 
Department of Treasury 


§213.38 Mandatory transfer of debts to 
FMS—general. 


(a) USAID’s procedures call for 
transfer of legally enforceable debt to 
FMS 90 days after the Bill for Collection 
or demand letter is issued. A debt is 
legally enforceable if there has been a 
final agency determination that the debt, 
in the amount stated, is due and there 
are no legal bars to collection action. A 
debt is not considered legally 
enforceable for purposes of mandatory 
transfer to FMS if a debt is the subject 
of a pending administrative review 
process required by statute or regulation 
and collection action during the review 
process is prohibited. 

(b) Except as set forth in paragraph (a) 
of this section, USAID will transfer any 
debt covered by this part that is more 
than 180 days delinquent to FMS for 
debt collection services. A debt is 
considered 180 days delinquent for 
purposes of this section if it is 180 days 
past due and is legally enforceable. 


§213.39 Exceptions to mandatory transfer. 


USAID is not required to transfer a 
debt to FMS pursuant to §213.37(b) 
during such period of time that the debt: 

(a) Is in litigation or foreclosure; 

(b) Is scheduled for sale; 

(c) Is at a private collection contractor; 


(d) Is at a debt collection center if the 
debt has been referred to a Treasury- 
designated debt collection center; 


(e) Is being collected by internal 
offset; or 

(f) Is covered by an exemption granted 
by Treasury 

Dated: July 8, 2002. 
Linda Porter, 


Authorized Representative, Agency for 
International Development. 


{FR Doc. 02—17608 Filed 7-17-02; 8:45 am] 


BILLING CODE 6116-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Part 420 

[FHWA Docket No. FHWA-2001-8874] 
RIN 2125-AE84 

Planning and Research Program 
Administration 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule. 


SUMMARY: This document amends the 
regulation on planning and research 
program administration to reflect 
legislative changes due to enactment of 
the Transportation Equity Act for the 
21st Century (TEA—21). It removes — 
provisions that are no longer necessary, 
makes several changes in terminology, 
and incorporates revisions based upon 
comments received during the notice of 
proposed rulemaking. Most notable 
among the changes are renumbering of 
a State planning and research (SPR) 
funds section (i) that now allow a State 
department of transportation (State 
DOT) to be reimbursed for indirect 
costs; and changes in the Federal-aid 
highway program categories from which 
SPR funds are set aside. 

EFFECTIVE DATE: August 19, 2002. 


FOR FURTHER INFORMATION CONTACT: For 
23 CFR part 420, subpart A: Mr. Tony 
Solury, (202) 366-5003, Office of 
Planning and Environment, HEP-2, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590; for 23 CFR part 420, subpart B: 
Jowell Parks or William Zaccagnino, 
Office of Program Development and 
Evaluation, HRPD-1, (202) 493-3166, 
Federal Highway Administration, 
Research, Development, and 
Technology Service Business Unit, 6300 
Georgetown Pike, McLean, VA 22101. 
For legal questions: Reid Alsop, Office 
of the Chief Counsel, HCC-—30, (202) 
366-1371. Office hours are from 7:45 
a.m. to 4:15 p.m., e.t., Monday through 
Friday, except Federal holidays. 
SUPPLEMENTARY INFORMATION: 


Electronic Access 


Internet users may access all 
comments received by the U.S. DOT 
Docket Facility, Room PL—401, by using 
the universal resource locator (URL) 
http://dmses.dot.gov. It is available 24 
hours each day, 365 days each year. 
Please follow the instructions online for 
more information and help. 

An electronic copy of this document 
may be downloaded by using a 
computer, modem, and suitable 


communications software from the 
Government Printing Office’s Electronic 
Bulletin Board Service at (202) 512— 
1661. Internet users may also reach the 
Office of the Federal Register’s home 
page at: http://www.nara.gov/fedreg and 
the Government Printing Office’s Web 
page at: http://www.access.gpo.gov. 


Background 


On November 27, 2001, the FHWA 
issued a notice of proposed rulemaking 
(NPRM) in the Federal Register (66 FR 
59188) to obtain comments from 
interested persons on proposed 
revisions to the regulation. Changes to 
the existing regulation were made to 
reflect the TEA—21 legislation and to 
eliminate outdated regulatory 
references. New language was added to 
encourage sharing of research results, _ 
pooling of funds, and the promotion of 
new technology. In addition, the phrase 
“peer review”’ was changed to “‘peer 
exchange” to reflect the underlying 
philosophy that—rather than an audit— 
the peer exchange is an opportunity to 
share best practices and foster 
excellence in research, development, 
and technology transfer (RD&T) program 
management. 

The FHWA’s regulations for Planning 
and Research Program Administration 
were last revised on July 22, 1994, (59 
FR 37548) prior to the enactment of the 
TEA-—21 (Public Law 105-178, 112 Stat. 
107 (1998)). Section 5119(b) of the TEA— 
21 repealed the SPR funds section in 23 
U.S.C. 307(c) and section 5105 of the 
TEA-—21 added a new SPR funds section 
505 to title 23, U.S. Code. Changes in 
the Federal-aid highway program in the 
TEA-21 also resulted in changes in the 
Federal-aid highway program categories 
from which SPR funds are set aside. 
Section 1212 of the TEA—21 revised 23 
U.S.C. 302 to allow a State DOT to be 
reimbursed for indirect costs. 

Based on experience since the 1994 
revision, changes were made to refine 
definitions and to clarify the meaning 
and applicability of several sections of 
the regulation. For example, the phrase 
“peer review” has been replaced with 
“peer exchange” to describe the transfer 
of RD&T related information and best 
practices between State DOTs, the 
FHWA, universities and public and 
private sector transportation 
organizations. The phrase 
“transportation pooled fund study”’ is 
used to replace the regional and 
national distinctions and to reflect 
current practice. Also, the FHWA made 
further clarification regarding the 
conditions under which the non-Federal 
share of an SPR or metropolitan 
planning (PL) funded project may be 
waived. 
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The NPRM was published in the 
Federal Register on November 27, 2001, 
at 66 FR 59188. The comment period 
ended on January 28, 2002. We received 
9 docket comments, all from State 
DOTs, in response to the NPRM. Many 
of the comments support the rule 
revision and mention that it has added 
greater clarity to the regulation. A 
summary of the comments, the FHWA 
response, their disposition, and the 
changes made to the rule follow. 


Discussion and Analysis of Comments 
General 


Two commenters expressed 
displeasure with the question and 
answer (Q&A) format. 


The FHWA has rewritten the rule 
using the guidelines established in the 
Federal Register Document Drafting 
Handbook under the section Making 
Regulations Readable. The handbook’s 
guidance reflects the directives outlined 
in the June 1, 1998, Presidential 
Memorandum, ‘“‘Plain Language in 
Government Writing,” (3 CFR, 1999 
Comp., p. 289) available online at http:/ 
/www.access.gpo.gov/nara/cfr/ 
waisidx—99/other—99.html. 


Two commenters mentioned that the 
abbreviation STD was an inappropriate 
one due to its negative connotations. 


The term ‘State transportation 
department” is included in section 302 
of title 23, U.S. Code. In addition § 1201 
of TEA—21 amended 23 U.S.C. 101 to 
remove “State highway department” 
and added the term ‘‘State 
transportation department.’ The 
abbreviation “STD” was simply 
derivative. However, we understand and 
appreciate the commenter’s concerns 
and have changed STD to State DOT 
where appropriate. In addition, a 
definition of State DOT has been added 
in § 420.103. For consistency with the 


legislation, the definition is the same as 


that included in section 101 of title 23, 
U.S.C for State department of 
transportation, which is defined as that 
department, commission, board, or 
official of any State charged by its laws 
with the responsibility for highway 
construction. 


In response to a recent assessment of 
the FHWA’s 1998 restructuring, the title 
Program Manager for Planning and 
Environment has been changed to 
Associate Administrator for Planning 
and Environment and the title Director 
of Research, Development and 
Technology has been changed to 
Associate Administrator for Research, 
Development and Technology in the 
final rule. 


Section 420.103 


In § 420.103, we replaced “designated 
by the Administrators of the FHWA and 
the Federal Transit Administration 
(FTA)” in the definition of 
transportation management area with 
“designated by the Secretary of 
Transportation” to be consistent with 
legislative language in 23 U.S.C. 134(i). 

We added the words ‘“‘covering no less 
than one year” to the definition of the 
term Work Program. We felt it is 
important to clarify that work programs 
of less than one year in duration should 
not be submitted because of 
administrative burden that would be 
involved. 


Section 420.105 


In § 420:105(a)(1), we replaced 
“intermodal” with “local public 
transportation” to be consistent with 
legislative language in 23 U.S.C. 
505(a)(2) that states that FHWA 
planning funds can be used for the 
planning of future highway programs 
and local public transportation systems 
and the planning of financing of such 
programs and systems, including 
metropolitan and statewide planning 
under 23 U.S.C. 134 and 135. 


Section 420.109 


Regarding the consultation with 
Metropolitan Planning Organizations 
(MPOs), one State DOT mentioned that 
the use of the phrase “consultation with 


MPOs”’ was preferred over the use of “in 


cooperation with MPOs.” The State 
DOT observed that the term 
“consultation” gives States greater 
flexibility in working with local 
governments (§ 420.109). 

The term “consultation’’ used in the 
regulation is the correct term. The term 
“cooperation” was inadvertently used 
in the preamble to discuss changes 
made in § 420.109. The final rule 
contains the term “consultation” and 
not ‘“‘cooperation.”’ 

Four commenters supported the 
“flexibility” provided in § 420.109 that 
allows State PL fund distribution 
formulas to include provisions for using 
PL funds for activities that benefit all 
MPOs in the State or for discretionary 
awards to MPOs. 

This flexibility has always been 
allowed, but was not reflected in the 
previous regulations. All PL funds 
apportioned to a State must be made 
available by the State to the MPOs in 


accordance with a formula developed by 


the State in consultation with the MPOs 
and approved by the FHWA. Therefore, 
any “hold back” of PL funds by the 
State for such uses must be reflected in 


the approved formula. However, it is not 


necessary for the formula to reflect the 
situation where an MPO(s) has received 
its PL fund allocation based on the State 
formula to choose to allow the State to 
perform work for the MPO(s) with PL 
funds. 

One commenter indicated that the 
provisions in § 420.109(d) and (e) that 
allow use of excess PL funds for 
planning outside of metropolitan areas 
would also be helpful. 

Both of these provisions were in the 
previous regulation and are based on 
legislative provisions. Under the 
legislation, each State receives a 
minimum of one-half of one percent of 
the annual PL fund apportionments 
regardless of the States population in 
urbanized areas of 50,000 or more 
population. In these minimum PL 
apportionment States, the State DOT 
may use PL funds not needed for 
metropolitan planning for transportation 
planning outside of metropolitan areas 
after considering the views of the 
affected MPOs and with the approval of 
the FHWA. In States that receive more 
than the one-half of one percent 
minimum apportionment, the MPOs 
may make PL funds not needed by them 
for metropolitan planning available to 
the State for statewide transportation 
planning with the approval of the 
FHWA. 


Section 420.113 


One State DOT requested that States 
be allowed the option of continuing to 
charge pro-rata costs of administrative 
salaries to SPR funds or of using an 
indirect cost rate as required in revised 
§ 420.113. This commenter also 
suggested that the language regarding ~ 
annual updates and approvals be 
combined in paragraph (b) of § 420.113 
rather than being separated into 
paragraphs (b) and (c). 

Prior to enactment of TEA—21, State 
DOTs could not claim reimbursement 
for indirect costs, such as those of 
supervisory personnel and support staff 
who did not work directly on grant 
supported activities, for FHWA funded 
projects. However, we did allow a share 
of the salaries of such personnel in the 
State DOT planning and research units 
to be charged directly based on the 
percent of work in these units that was 
performed with FHWA planning and 
research funds. One of the basic criteria 
in the Office of Management and Budget 
(OMB) Circular A-87, Cost Principles 
for State, Local and Indian Tribal 
Governments revised May 4, 1995, 
(available online at http:// 
www.whitehouse.gov/omb/circulars/ 
a087/toc.html) is that costs be treated 
consistently in order to be allowed to be 
charged to Federal grants. Now that 
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State DOTs can charge indirect costs to 
all FHWA projects, it would be 
inappropriate to continue this pro-rata 
charge for selected units of the State 
DOT. In addition there is a potential the 
portion of these salaries that are charged 
directly would mistakenly be included 
with the remainder of the salaries in the 
State DOTs indirect cost pool. This 
would result in these costs being 
recovered both directly and indirectly, 
which is not permitted. Therefore, the 
final rule retains the revision to this 
provision proposed in the NPRM. 
Effective with the first State DOT fiscal 
year beginning after the effective date of 
this rule indicated above, these salaries 
may no longer be charged on a pro-rata 
basis. 


Section 420.119 


One State DOT asked for clarification 
of the term “third-party” as opposed to 
“subrecipient” in § 420.119 and asked if 
a local government receiving 
metropolitan planning funds is a 
subrecipient or a third-party and that 
definitions of these terms be included in 
the regulation. This same commenter 
asked if the ‘“‘new requirement” that the 
- use of in-kind contributions be 
approved in advance by the FHWA 
would be made retroactive for current 
programs or projects. 

Since local governments, which by 
definition in OMB Circular A-87 and 
U.S. DOT grant regulations at 49 CFR 
part 18, Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments (available online at 
http://www.access.gpo.gov/ecfr), 
includes agencies such as councils of 
government and regional planning 
agencies that provide MPO staff 
services, receive FHWA planning and 
research funds through the State DOTs 
and not directly from the FHWA, local 
governments and other agencies that 
receive these funds are subrecipients. 
As defined in 49 CFR part 18, ‘third 
party in-kind contributions mean 
property or services which benefit a 
federally assisted project or program 
and which are contributed by non- 
Federal third parties without charge to 
the grantee, or a cost-type contractor 
under the grant agreement.” A local 
government can be both a subrecipient 
and a “third-party.” For example, if the 
local government receives Federal funds 
from a State DOT or MPO, it would be 
a subrecipient of the State or MPO; a 
local government that donates services 
(such as collection of traffic data) to a 
State DOT or MPO without charge 
would be a third-party and the State 
DOT or MPO could use the value of the 
donated services to match the Federal 


funds expended by the State or MPO. 
Since these terms are defined in other 
regulations that are cited in 23 CFR part 
420, we have not added the definitions. 
The requirement that use of in-kind 
contributions as the match for FHWA 
planning and research funds is not 
retroactive. However, it has always been 
required that the source of matching 
funds be identified. 

One State DOT commented that the 
provision for waiver of matching in 
§ 420.119(d) would have positive 
impacts where local match is difficult 
for an MPO to obtain. 

As indicated in § 420.119(d), the 
waiver provision is not intended for 
individual situations such as this, but to 
encourage State DOTs and MPOs to pool 
their SPR or PL funds to address issues 
of common concern. 


Section 420.207 


One State DOT mentioned that it did 
not support the concept in § 420.207 
that RD&T studies funded under 
previous work programs should be 
shown in subsequent work programs 
because it would create extra 
paperwork. It mentioned that this is a 
tracking issue and that the work 
prem is not a tracking tool. 

The work program is a mandatory 
requirement used to justify expenditure 
of State planning and research funds. If 
there is no commitment of funds on a 
given study during the work program 
period and the study is incomplete (e.g., 
awaiting review of final report, etc.), 
this fact must be noted on the work 
program until the study is closed out. 


- That is, there must be a reconciliation 


between the funds spent and the 
required deliverable or product at some 
point. This should not require 
significant additional paperwork, only a 
line acknowledging the status of the 
study until it is closed out. 


Executive Order 12866 (Regulatory 
Planning and Review) and U.S. DOT 
Regulatory Policies and Procedures 


The FHWA has determined that this 
action is not a significant regulatory 
action within the meaning of Executive 
Order 12866 or within the meaning of 
U.S. Department of Transportation 
regulatory policies and procedures. The 
economic impact of this rulemaking will 
be minimal. This final rule will not 
adversely affect, in a material way, any 
sector of the economy. In addition, it 
will not interfere with any action taken 
or planned by another agency and 
would not materially alter the budgetary 
impact of any entitlements, grants, user 
fees, or loan programs. Consequently, a 
full regulatory evaluation is not 
required. 


Regulatory Flexibility Act 


In compliance with the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 
601-612) the FHWA has evaluated the 
effects of this action on small entities 
and has determined that the action will 
not have a significant economic impact 
on a substantial number of small 
entities. This final rule addresses the 
administrative procedures and 
requirements that State DOTs must 
comply with when using FHWA 
planning and research funds provided 
under title 23, U.S. Code. This rule 
would not impose any direct 
requirement on small entities that 
would result in increased economic 
costs. For these reasons, the FHWA 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 


Unfunded Mandates Reform Act of 
1995 


This rule does not impose unfunded 
mandates as defined by the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4, March 22, 1995, 109 Stat. 48). 
This rule will not result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year (2 U.S.C. 1532). This 
final rule updates the existing rule to 
conform to provisions in the TEA—21 
and makes it clearer and easier to 
understand. The costs of compliance 
with the provisions of this rule are 
minor and are eligible for Federal 
funding. 


Executive Order 13132 (Federalism) 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13132, and the FHWA has determined 
that this action does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism assessment. 
The FHWA has also determined that 
this action would not preempt any State 
law or State regulation or affect the 
States’ ability to discharge traditional 
State governmental functions. The rule 
provides State DOTs the authority and 
flexibility to manage their federally 
assisted State planning and research 
programs using their own procedures to 
the extent permitted under the 
principles and criteria contained in 
OMB Circular A—102, Grants and 
Cooperative Agreements with State and 
Local Governments. Accordingly, the 
FHWA certifies that this rule does not 
have sufficient federalism implications - 
to warrant the preparation of a full 
Federalism assessment under the 
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principles and criteria contained in 
Executive Order 13132. 


Executive Order 12372 
(Intergovernmental Review) 


Catalog of Federal Domestic 
Assistance Program Number 20.205, 
Highway Planning and Construction. 


_The regulations implementing Executive 


Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities apply to 
FHWA planning and research fund 
grants. 


Paperwork Reduction Act 


Under the Paperwork Reduction Act 
of 1995 (PRA) (44 U.S.C. 3501, et seq.), 
Federal agencies must obtain approval 
from the Office of Management and 
Budget (OMB) for each collection of 
information they conduct, sponsor, or 
require through regulations. The FHWA 
has determined that this action contains 
collection of information requirements 
for the purposes of the PRA. These 
information collections are currently 
approved by the OMB, and there are no 
burden revisions to them as a result of 
this action. 

The information collection 
requirements referenced in § 420.105(b) 
are assigned OMB control numbers 
2125-0028 (expiration date, February 
28, 2003) and 2125-0032 (expiration 
date, March 31, 2003). 

The FHWA is responsible for 
transportation planning and research, 
development and technology (RD&T) 
work performed by State DOTs with 
funds provided under the provisions of 
23 U.S.C. 505 or other 23 U.S.C. funds, 
as identified in the definition of FHWA 
planning and research funds in 23 CFR 
420.103, used for such purposes at a 
State DOT’s option. Therefore, the 
information collection requirements in 
§§ 420.111, 420.117, and 420.209 for 
State DOT planning and RD&T activities 
are assigned an FHWA OMB control 
number 2125-0039 (expiration date, 
April 30, 2004). Although 23 CFR part 
420 also includes administrative 
requirements and procedures for funds 
provided for Metropolitan Planning 
Organizations (MPQOs) to carry out the 
requirements of 23 U.S.C. 134, the 
metropolitan planning process is a 
jointly funded and administered 
FHWA/Federal Transit Administration 
(FTA) requirement. The information 
collection requirements in §§ 420.111 
and 420.117, for work performed by the 
MPOs is assigned an FTA OMB control 
number 2132-0529 (expiration date, 
March 31, 2004). 

The information collection 
requirements referenced in § 420.209 are 


assigned OMB control number 2125-— 
0039 (expiration date, April 30, 2004). 


Executive Order 12630 (Taking of 
Private Property) 


This final rule will not effect a taking 
of private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 


Executive Order 12988 (Civil Justice 


Regulation Identification Number 


This action meets applicable 
standards in section 3(a) and 3(b)(2) of 
Executive Order 12988, Civil Justice 
Reform, to minimize litigation, 
eliminate ambiguity, and reduce 


Executive Order 13045 (Protection of 


We have analyzed this action under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This final rule 
is not economically significant and does 
not concern an environmental risk to 
health or safety that may 
disproportionately affect children. 


Executive Order 13175 (Tribal 
Consultation) 


The FHWA has analyzed this final 
rule under Executive Order 13175, 
dated November 6, 2000, and believes 
that the proposed action will not have 
substantial direct effects on one or more 
Indian tribes; will not impose 
substantial direct compliance costs on 
Indian tribal governments; and will not 
preempt tribal law. Therefore, a tribal 
summary impact statement is not 


Executive Order 13211 (Energy Effects) 


We have analyzed this final rule 
under Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a significant 
energy action under that order because 
it is not a significant regulatory action 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution or use of 
energy. Therefore, a Statement of Energy 
Effects under Executive Order 13211 is 


National Environmental Policy Act 


The agency has analyzed this final 
rule for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321) and has determined that 
this action will not have any effect on 
the quality of the environment. 


A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda. 


List of Subjects in 23 CFR Part 420 


Accounting, Grant programs— 
transportation, Highways and roads, 
Planning, Reporting and recordkeeping 
requirements, Research. 


Issued on: July 12, 2002. 
Mary E. Peters, 


Administrator, Federal Highway 
Administration. 


In consideration of the foregoing, the 
FHWA revises 23 CFR part 420, to read 
as set forth below: 


PART 420—PLANNING AND RESEARCH 
PROGRAM ADMINISTRATION 


Subpart A—Administration of FHWA 
Planning and Research Funds 


Sec. ‘ 

420.101 What is the purpose of this part? 

420.103 How does the FHWA define the 
terms used in this part? 

420.105 What is the FHWA’s policy on use 
of FHWA planning and research funds? 

420.107 What is the minimum required 
experditure of State planning and 
research funds for research development 
and technology transfer? 

420.109 What are the requirements for 
distribution of metropolitan planning 
funds? 

420.111 What are the documentation 
requirements for use of FHWA planning 
and research funds? 

420.113 What costs are eligible? 

420.115 What are the FHWA approval and 
authorization requirements? 

420.117 What are the program monitoring 
and reporting requirements? 

420.119 What are the fiscal requirements? 

420.121 What other requirements apply to 
the administration of FHWA planning 
and research funds? 


Subpart B—Research, Development, and 
Technology Transfer Program Management 


420.201 What is the purpose of this 
subpart? 

420.203 How does the FHWA define thé 
terms used in this subpart? 

420.205 What is FHWA’s for policy 
research, development, and technology 
transfer funding? 

420.207 What are the requirements for 
research, development, and technology 
transfer work programs? 

420.209 What are the conditions for 
approval? 


Reform) 
Children) 
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PART 420—PLANNING AND 
RESEARCH PROGRAM 
ADMINISTRATION 


Authority: 23 U.S.C. 103(b)(6), 104(f), 115, 
120, 133(b), 134(n), 303(g), 505, and 315; and 
49 CFR 1.48(b). 


Subpart A—Administration of FHWA 
Planning and Research Funds 


§ 420.101 What is the purpose of this part? 

This part prescribes the Federal 
Highway Administration (FHWA) 
policies and procedures for the 
administration of activities undertaken 
by State departments of transportation 
(State DOTs) and their subrecipients, 
including metropolitan planning 
organizations (MPOs), with FHWA 
planning and research funds. Subpart A 
identifies the administrative 
requirements that apply to use of FHWA 
planning and research funds both for 
planning and for research, development, 
and technology transfer (RD&T) 
activities. Subpart B describes the 
policies and procedures that relate to 
the approval and authorization of RD&T 
work programs. The requirements in 
this part supplement those in 49 CFR 
part 18, Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments and 49 CFR part 19, 
Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
with Institutions of Higher Education, 
Hospitals and Other Non-Profit 
Organizations. 


§ 420.103 How does the FHWA define the 
terms used in this part? 

Unless otherwise specified in this 
part, the definitions in 23 U.S.C. 101(a) 
are applicable to this part. As used in 
this part: 

FHWA planning and research funds 
include: 

(1) State planning and research (SPR) 
funds (the two percent set aside of funds 
apportioned or allocated to a State DOT 
for activities authorized under 23 U.S.C. 
505); 

(2) Metropolitan planning (PL) funds 
(the one percent of funds authorized 
under 23 U.S.C. 104(f) to carry out the 
provisions of 23 U.S.C. 134); 

(3) National highway system (NHS) 
funds authorized under 23 U.S.C. 
104(b)(1) used for transportation 
planning in accordance with 23 U.S.C. 
134 and 135, highway research and 
planning in accordance with 23 U.S.C. 
505, highway-related technology 
transfer activities, or development and 
_ establishment of management systems 
under 23 U.S.C. 303; 

(4) Surface transportation program 
(STP) funds authorized under 23 U.S.C. 


104(b)(3) used for highway and transit 
research and development and 
technology transfer programs, surface 
transportation planning programs, or 
development and establishment of 
management systems under 23 U.S.C. 
303; and 

(5) Minimum guarantee (MG) funds 
authorized under 23 U.S.C. 505 used for 
transportation planning and research, 
development and technology transfer 
activities that are eligible under title 23, 
U.S.C. 

Grant agreement means a legal 
instrument reflecting a relationship 
between an awarding agency and a 
recipient or subrecipient when the 
principal purpose of the relationship is 
to transfer a thing of value to the 
recipient or subrecipient to carry out a 
public purpose of support or 
stimulation authorized by a law instead 
of acquiring (by purchase, lease, or 
barter) property or services for the direct 
benefit or use of the awarding agency. 

Metropolitan planning area means the 
geographic area in which the 
metropolitan transportation planning 
process required by 23 U.S.C. 134 and 
49 U.S.C. 5303-5305 must be carried 
out. 

Metropolitan planning organization 


(MPO) means the forum for cooperative ~ 


transportation decisionmaking for a 
metropolitan planning area. 

National Cooperative Highway 
Research Program (NCHRP) means the 
cooperative RD&T program directed 
toward solving problems of national or 
regional significance identified by State 
DOTs and the FHWA, and administered 
by the Transportation Research Board, 
National Academy of Sciences. 

Procurement contract means a legal | 
instrument reflecting a relationship 
between an awarding agency and a 
recipient or subrecipient when the 
principal purpose of the instrument is to 
acquire (by purchase, lease, or barter) 
property or services for the direct 
benefit or use of the awarding agency. 

State Department of Transportation 
(State DOT) means that department, 
commission, board, or official of any 
State charged by its laws with the 
responsibility for highway construction. 

Transportation management area 
(TMA) means an urbanized area with a 
population over 200,000 (as determined 
by the latest decennial census) and 
designated by the Secretary of 
Transportation or other area when TMA 
designation is requested by the 
Governor and the MPO (or affected local 
officials), and officially designated by 
the Secretary of Transportation. 

Transportation pooled fund study 
means a planning, research, 
development, or technology transfer 


activity administered by the FHWA, a 
lead State DOT, or other organization 
that is supported by two or more 
participants and that addresses an issue 
of significant or widespread interest 
related to highway, public, or 
intermodal transportation. A 
transportation pooled fund study is 
intended to address a new area or 
provide information that will 
complement or advance previous 
investigations of the subject matter. 
Work program means a periodic 
statement of proposed work, covering 
no less than one year, and estimated 
costs that documents eligible activities 
to be undertaken by State DOTs and/or 


- their subrecipients with FHWA 


planning and research funds. 


§ 420.105 What is the FHWA’s policy on 
use of FHWA planning and research funds? 

(a) If the FHWA determines that 
planning activities of national 
significance, identified in paragraph (b) 
of this section, and the requirements of 
23 U.S.C. 134, 135, 303, and 505 are 
being adequately addressed, the FHWA 
will allow State DOTs and MPOs: 

(1) Maximum possible flexibility in 
the use of FHWA planning and research 
funds to meet highway and local public 
transportation planning and RD&T 
needs at the national, State, and local 
levels while ensuring legal use of such 
funds and avoiding unnecessary 
duplication of efforts; and 

6) To determine which eligible 
planning and RD&T activities they 
desire to support with FHWA planning 
and research funds and at what funding 
level. 

(b) The State DOTs must provide data 
that support the FHWA’s 
responsibilities to the Congress and to 
the public. These data include, but are 
not limited to, information required for: 
preparing proposed legislation and 
reports to the Congress; evaluating the 
extent, performance, condition, and use 
of the Nation’s transportation systems; 
analyzing existing and proposed 
Federal-aid funding methods and levels 
and the assignment of user cost 
responsibility; maintaining a critical 
information base on fuel availability, 
use, and revenues generated; and 
calculating apportionment factors. 

(c) The policy in paragraph (a) of this 
section does not remove the FHWA’s 
responsibility and authority to 
determine which activities are eligible 
for funding. Activities proposed to be 
funded with FHWA planning and 
research funds by the State DOTs and 
their subrecipients shall be documented 
and submitted for FHWA approval and 
authorization as prescribed in 
§§ 420.111 and 420.113. (The 
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information collection requirements in 
paragraph (b) of § 420.105 have been 
approved by the Office of Management 
and Budget (OMB) under control 
numbers 2125-0028 and 2125-0032.) 


§ 420.107 What is the minimum required 
expenditure of State planning and research 
funds for research developmeni and 
technology transfer? 

(a) A State DOT must expend no less 
than 25 percent of its annual SPR funds 
on RD&T activities relating to highway, 
public transportation, and intermodal 
transportation systems in accordance 
with the provisions of 23 U.S.C. 505(b), 
unless a State DOT certifies, and the 
FHWA accepts the State DOT’s 
certification, that total expenditures by 
the State DOT during the fiscal year for 
transportation planning under 23 U.S.C. 
134 and 135 will exceed 75 percent of 
the amount apportioned for the fiscal 

ear. 
(b) Prior to submitting a request for an 
exception to the 25 percent requirement, 
the State DOT must ensure that: : 

(1) The additional planning activities 
are essential, and there are no other 
reasonable options available for funding 
these planning activities (including the 
use of NHS, STP, MG, or FTA State 
planning and research funds (49 U.S.C. 
5313(b)) or by deferment of lower 
priority planning activities); 

(2) The planning activities have a 
higher priority than RD&T activities in 
the overall needs of the State DOT for 
a given fiscal year; and ° 

(3) The total level of effort by the State 
DOT in RD&T (using both Federal and 
State funds) is adequate. 

(c) If the State DOT chooses to pursue 
an exception, it must send the request, 
along with supporting justification, to 
the FHWA Division Administrator for 
action by the FHWA Associate 
Administrator for Research, 
Development, and Technology. The 
Associate Administrator’s decision will 
be based upon the following 
considerations: 

(1) Whether the State DOT has a 
process for identifying RD&T needs and 
for implementing a viable RD&T 
program. 

(2) Whether the State DOT is 
contributing to cooperative RD&T 
programs or activities, such as the 
National Cooperative Highway Research 
Program, the Transportation Research 
Board, and transportation pooled fund 
studies. 

(3) Whether the State DOT is using 
SPR funds for technology transfer and 
for transit or intermodal research and 
development to help meet the 25 
percent minimum requirement. 

(4) Whether the State DOT can 
demonstrate that it will meet the 


requirement or substantially increase its 
RD&T expenditures over a multi-year 
period, if an exception is granted for the 
fiscal year. 

(5) Whether Federal funds needed for 
planning exceed the 75 percent limit for 
the fiscal year and whether any unused 
planning funds are available from 
previous fiscal years. 

(d) If the FHWA Associate 
Administrator for Research, 
Development, and Technology approves 
the State DOT’s request for an 
exception, the exception is valid only 
for that fiscal year’s funds. A new 
request must be submitted and 


approved for subsequent fiscal year 
funds. 


§ 420.109 What are the requirements for 
distribution of metropolitan planning 
funds? 

(a) The State DOTs shall make all PL 
funds authorized by 23 U.S.C. 104(f) 
available to the MPOs in accordance 
with a formula developed by the State 
DOT, in consultation with the MPOs, 
and approved by the FHWA Division 
Administrator. The formula may allow 
for a portion of the PL funds to be used 
by the State DOT, or other agency : 
agreed to by the State DOT and the 
MPOs, for activities that benefit all 
MPOs in the State, but State DOTs shall 
not use any PL funds for grant or 
subgrant administration. The formula 
may also provide for a portion of the 
funds to be made available for 
discretionary grants to MPOs to 
supplement their annual amount 
received under the distribution formula. 

(b) In developing the formula for 
distributing PL funds, the State DOT 
shall consider population, status of 
planning, attainment of air quality 
standards, metropolitan area 
transportation needs, and other factors 
necessary to provide for an appropriate 
distribution of funds to carry out the 
requirements of 23 U.S.C. 134 and other 
applicable requirements of Federal law. 

c) The State DOTs shall inform the 
MPOs and the FHWA Division Office of 
the amounts allocated to each MPO as 
soon as possible after PL funds have 
been apportioned by the FHWA to the 
State DOTs. 

(d) If the State DOT, in a State 
receiving the minimum apportionment 
of PL funds under the provisions of 23 
U.S.C. 104(f)(2), determines that the 
share of funds to be allocated to any 
MPO results in the MPO receiving more 
funds than necessary to carry out the 
provisions of 23 U.S.C. 134, the State 
DOT may, after considering the views of 
the affected MPO(s) and with the 
approval of the FHWA Division 


* Administrator, use those funds for 


transportation planning outside of 
metropolitan planning areas. 

(e) In accordance with the provisions 
of 23 U.S.C. 134(n), any PL funds not 
needed for carrying out the metropolitan a 
planning provisions of 23 U.S.C. 134 in =e 
any State may be made available by the a 
MPO(s) to the State DOT for funding 3, 
statewide planning activities under 23 
U.S.C. 135, subject to approval by the 
FHWA Division Administrator. 

(f) Any State PL fund distribution 
formula that does not meet the 
requirements of paragraphs (a) and (b) of 
this section shall be brought into 
conformance with those requirements 
before distribution on any new 
apportionment of PL funds. 


§ 420.111 What are the documentation 
requirements for use of FHWA planning and 
research funds? 

(a) Proposed use of FHWA planning 
and research funds must be documented 
by the State DOTs and subrecipients in 
a work program, or other document that 
describes the work to be accomplished, 
that is acceptable to the FHWA Division 
Administrator. Statewide, metropolitan, 
other transportation planning activities, 
and transportation RD&T activities may 
be documented in separate programs, 
paired in various combinations, or 
brought together as a single work 
program. The expenditure of PL funds 
for transportation planning outside of 
metropolitan planning areas under 
§ 420.109(d) may be included in the 
work program for statewide 
transportation planning activities or in a 
separate work program submitted by the 
State DOT. 

(b)(1) A work program(s) for - 
transportation planning activities must 
include a description of work to be 
accomplished and cost estimates by 


-activity or task. In addition, each work 


program must include a summary that 
shows: 

(i) Federal share by type of fund; 

(ii) Matching rate by type of fund; 

(iii) State and/or local matching share; 
and 

(iv) Other State or local funds. 

(2) Additional information on 
metropolitan planning area work 
programs is contained in 23 CFR part 
450. Additional information on RD&T 
work program content and format is 
contained in subpart B of this part. 

(c) In areas not designated as TMAs, 
a simplified statement of work that 
describes who will perform the work 
and the work that will be accomplished 
using Federal funds may be used in lieu 
of a work program. If a simplified 
statement of work is used, it may be 
submitted separately or as part of the 
Statewide planning work program. 
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(d) The State DOTs that use separate 
Federal-aid projects in accordance with 
paragraph (a) of this section must 
submit an overall summary that 
identifies the amounts and sources of 
FHWA planning and research funds 
available, matching funds, and the 
amounts budgeted for each activity (e.g., 
statewide planning, RD&T, each 
metropolitan area, contributions to 
NCHRP and transportation pooled fund 
studies, etc.). 

(e) The State DOTs and MPOs also are 
encouraged to include cost estimates for 
transportation planning, research, 
development, and technology transfer 
related activities funded with other 
Federal or State and/or local funds; 
particularly for producing the FHWA- 
required data specified in paragraph (b) 
of § 420.105, for planning for other 
transportation modes, and for air quality 
planning activities in areas designated 
as non-attainment for transportation- 
related pollutants in their work 
programs. The MPOs in TMAs must 
include such information in their work 
programs. (The information collection 
requirements in §§ 420.111 have been 
approved by the OMB and assigned 
control numbers 2125-0039 for States 
and 2132-0529 for MPOs.) 


§ 420.113 What costs are eligible? 

(a) Costs will be eligible for FHWA 
participation provided that the costs: 

(1) Are for work performed for 
activities eligible under the section of 
title 23, U.S.C., applicable to the class 
of funds used for the activities; 

(2) Are verifiable from the State DOT’s 
or the subrecipient’s records; 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project objectives and meet the other 
criteria for allowable costs in the 
applicable cost principles cited in 49 
CFR 18.22; 

(4) Are included in the approved 
budget, or amendment thereto; and 

(5) Were not incurred prior to FHWA 
authorization. 

(b) Indirect costs of State DOTs and 
their subrecipients are allowable if 
supported by a cost allocation plan and 
indirect cost proposal prepared, 
submitted (if required), and approved by 
the cognizant or oversight agency in 
accordance with the OMB requirements 
applicable to the State DOT or 
subrecipient specified in 49 CFR 
18.22(b). 


§ 420.115 What are the FHWA approval 
and authorization requirements? 

(a) The State DOT and its 
subrecipients must obtain approval and 
authorization to proceed prior to 
beginning work on activities to be 


undertaken with FHWA planning and 
research funds. Such approvals and 
authorizations should be based on final 
work programs or other documents that 
describe the work to be performed. The 
State DOT and its subrecipients also 
must obtain prior approval for budget 
and programmatic changes as specified 
in 49 CFR 18.30 or 49 CFR 19.25 and for 
those items of allowable costs which 
require approval in accordance with the 
cost principles specified in 49 CFR 
18.22(b) applicable to the entity 
expending the funds. 

) Authorization to proceed with the 
FHWA funded work in whole or in part 
is a contractual obligation of the Federal 
government pursuant to 23 U.S.C. 106 
and requires that appropriate funds be 
available for the full Federal share of the 
cost of work authorized. Those State 
DOTs that do not have sufficient FHWA 
planning and research funds or 


_obligation authority available to obligate 


the full Federal share of a work program 
or project may utilize the advance 
construction provisions of 23 U.S.C. 
115(a) in accordance with the 
requirements of 23 CFR part 630, 
subpart G. The State DOTs that do not 
meet the advance construction 
provisions, or do not wish to utilize 
them, may request authorization to 
proceed with that portion of the work 
for which FHWA planning and sesearch 
funds are available. In the latter case, 
authorization to proceed may be given 
for either selected work activities or for 
a portion of the program period, but 
such authorization does not constitute a 
commitment by the FHWA to fund the 
remaining portion of the work if 
additional funds do become available. 
(c) A project agreement must be 
executed by the State DOT and the 
FHWA Division Office foreach __ 
statewide transportation planning, 
metropolitan planning area, or RD&T 
work program, individual activity or 
study, or any combination administered 
as a single Federal-aid project. The 
project agreement may be executed 
concurrent with or after authorization 
has been given by the FHWA Division 
Administrator to proceed with the work 
in whole or in part. In the event that the 
project agreement is executed for only 
part of the work, the project agreement - 
must be amended when authorization is 
given to proceed with additional work. 
(The information collection 
requirements in § 420.115(c) have been 


_ approved by the OMB and assigned 


control numbers 2125-0529.) 


§ 420.117 What are the program 
monitoring and reporting requirements? 

(a) In accordance with 49 CFR 18.40, 
the State DOT shall monitor all 


activities performed by its staff or by 
subrecipients with FHWA planning and 
research funds to assure that the work 

is being managed and performed 
satisfactorily and that time schedules 
are being met. 

(b)(1) The State DOT must submit 
performance and expenditure reports, 
including a report from each 
subrecipient, that contain as a 
minimum: 

(i) Comparison of actual performance 
with established goals; 

(ii) Progress in meeting schedules; 

(iii) Status of expenditures in a format 
compatible with the work program, 
including a comparison of budgeted 
(approved) amounts and actual costs 
incurred; 

(iv) Cost overruns or underruns; 

(v) Approved work program revisions; 
and 

(vi) Other pertinent supporting data. 

(2) Additional information on 
reporting requirements for individual 
RD&T studies is contained in subpart B 
of this part. 

(c) Reports required by paragraph (b) 
of this section shall be annual unless 
more frequent reporting is determined 
to be necessary by the FHWA Division 
Administrator. The FHWA may not 
require more frequent than quarterly 
reporting unless the criteria in 49 CFR 
18.12 or 49 CFR 19.14 are met. Reports 
are due 90 days after the end of the 
reporting period for annual and final 
reports and no later than 30 days after 
the end of the reporting period for other 
reports. 

(d) Events that have significant impact 
on the work must be reported as soon 
as they become known. The types of 
events or conditions that require 
reporting include: problems, delays, or 
adverse conditions that will materially 
affect the ability to attain program 
objectives. This disclosure must be 
accompanied by a statement of the 
action taken, or contemplated, and any 
Federal assistance needed to resolve the 
situation. 

(e) Suitable reports that document the 
results of activities performed with 
FHWA planning and research funds 
must be prepared by the State DOT or 
subrecipient and submitted for approval 
by the FHWA Division Administrator 
prior to publication. The FHWA 
Division Administrator may waive this 
requirement for prior approval. The 
FHWA’s approval of reports constitutes 
acceptance of such reports as evidence 
of work performed but does not imply 
endorsement of a report’s findings or 
recommendations. Reports prepared for 
FHWA-funded work must include 
appropriate credit references and 
disclaimer statements. (The information 
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collection requirements in § 420.117 
have been approved by the OMB and 
assigned control numbers 2125-0039 for 
States and 2132-0529 for MPOs.) 


§ 420.119 What are the fiscal 
requirements? 

(a) The maximum rate of Federal 
participation for FHWA planning and 
research funds shall be as prescribed in 
title 23, U.S.C., for the specific class of 
funds used (i.e., SPR, PL, NHS, STP, or 
MG) except as specified in paragraph (d) 
of this section. The provisions of 49 CFR 
18.24 or 49 CFR 19.23 are applicable to 
any necessary matching of FHWA 
planning and research funds. 

(b) The value of third party in-kind 
contributions may be accepted as the 
match for FHWA planning and research 
funds, in accordance with the 
provisions of 49 CFR 18.24(a)(2) or 49 
CFR 19.23(a) and may be on either a 
total planning work program basis or for 
specific line items or projects. The use 
of third party in-kind contributions 
must be identified in the original work 
program/scope of work and the grant/ 
subgrant agreement, or amendments 
thereto. The use of third-party in-kind 
contributions must be approved in 
advance by the.FHWA Division 
Administrator and may not be made 
retroactive prior to approval of the work 
program/scope of work or an 
amendment thereto. The State DOT or 
subrecipient is responsible for ensuring 
that the following additional criteria are 


met: 

(1) The third party performing the 
work agrees to allow the value of the 
work to be used as the match; 

(2) The cost of the third party work is 
not paid for by other Federal funds or 
used as a match for other federally 
funded grants/subgrants; 

(3) The work performed by the third 


party is an eligible transportation 


planning or RD&T related activity that 
benefits the federally funded work; 

(4) The third party costs (i.e., salaries, 
fringe benefits, etc.) are allowable under 
the applicable Office of Management 


~ and Budget (OMB) cost principles (i.e., 


OMB Circular A—21, A—87, or A—122);1 
(5) The third party work is performed 

during the period to which the matching 

requirement a 

6) The third party in-kind 
contributions are verifiable from the 
records of the State DOT or subrecipient 
and these records show how the value 
placed on third party in-kind 
contributions was derived; and 

(7) If the total amount of third party 
expenditures at the end of the program 


1 OMB Circulars are available on the Internet at 
http://www.whitehouse.gov/omb/circulars/ 
index.html. 


‘period is not sufficient to match the 


total expenditure of Federal funds by 
the recipient/subrecipient, the 
recipient/subrecipient will need to 
make up any shortfall with its own 
funds. 

(c) In accordance with the provisions 
of 23 U.S.C. 120(j), toll revenues that are 
generated and used by public, quasi- 
public, and private agencies to build, 
improve, or maintain highways, bridges, 
or tunnels that serve the public purpose 
of interstate commerce may be used as 
a credit for the non-Federal share of an 
FHWA planning and research funded 
project. 

(d) In accordance with 23 U.S.C. 
505(c) or 23 U.S.C. 104(f)(3), the 
requirement for matching SPR or PL 
funds may be waived if the FHWA 
determines the interests of the Federal- 
aid highway program would be best 
served. Waiver of the matching 
requirement is intended to encourage 
State DOTs and/or MPOs to pool SPR 
and/or PL, funds to address national or 
regional high priority planning or RD&T 
problems that would benefit multiple 
States and/or MPOs. Requests for waiver 
of matching requirements must be 
submitted to the FHWA headquarters 
office for approval by the Associate 
Administrator for Planning and 
Environment (for planning activities) or 
the Associate Administrator for 
Research, Development, and 
Technology (for RD&T activities). The 
matching requirement may not be 
waived for NHS, STP, or MG funds. 

(e) NHS, STP, or MG funds used for 
eligible planning and RD&T purposes 
must be identified separately from SPR 
or PL funds in the work program(s) and 
must be administered and accounted for 
separately for fiscal purposes. In 
accordance with the statewide and 
metropolitan planning process 
requirements for fiscally constrained 
transportation improvement program 
(TIPs) planning or RD&T activities 
funded with NHS, STP, or MG funds 
must be included in the Statewide and/ 
or metropolitan TIP(s) unless the State 
DOT and MPO (for a metropolitan area) 
agree that they may be excluded from 
the TIP. 

(f) Payment shall be made in 
accordance with the provisions of 49 
CFR 18.21 or 49 CFR 19.22. 


§ 420.121 What other requirements apply 
to the administration of FHWA planning and 
research funds? 


(a) Audits. Audits of the State DOTs 
and their subrecipients shall be 
performed in accordance with OMB 
Circular A-133, Audits of States, Local 
Governments, and Non-Profit 


Organizations.” Audits of for-profit 
contractors are to be performed in 
accordance with State DOT or 
subrecipient contract administration 
procedures. 

(b) Copyrights. The State DOTs and 
their subrecipients may copyright any 
books, publications, or other 
copyrightable materials developedin = « 
the course of the FHWA planning and 
research funded project. The FHWA 
reserves a royalty-free, nonexclusive 
and irrevocable right to reproduce, 
publish, or otherwise use, and to 
authorize others to use, the work for 
Government purposes. 

(c) Disadvantaged business 
enterprises. The State DOTs must 
administer the transportation planning 
and RD&T program(s) consistent with 
their overall efforts to implement 
section 1001(b) of the Transportation 
Equity Act for the 21st Century (Pub. L. 
105-178) and 49 CFR part 26 regarding 
disadvantaged business enterprises. 

(d) Drug free workplace. In 
accordance with the provisions of 49 
CFR part 29, subpart F, State DOTs must 
certify to the FHWA that they will 
provide a drug free workplace. This 
requirement may be satisfied through 
the annual certification for the Federal- 
aid highway program. 

(e) Equipment. Acquisition, use, and 
disposition of equipment purchased 
with FHWA planning and research 
funds by the State DOTs must be in 
accordance with 49 CFR 18.32(b). Local 
government subrecipients of State DOTs 
must follow the procedures specified by 
the State DOT. Universities, hospitals, 
and other non-profit organizations must 
follow the procedures in 49 CFR 19.34. 

(f) Financial management systems. 
The financial management systems of 
the State DOTs and their local 
government subrecipients must be in 
accordance with the provisions of 49 


CFR 18.20(a). The financial management 


systems of universities, hospitals, and 
other non-profit organizations must be 
in accordance with 49 CFR 19.21. 

(g) Lobbying. The provisions of 49 
CFR part 20 regarding restrictions on 
influencing certain Federal activities are 
applicable to all tiers of recipients of 
FHWA planning and research funds. 

(h) Nondiscrimination. The 
nondiscrimination provisions of 23 CFR 
parts. 200 and 230 and 49 CFR part 21, 
with respect to Title VI of the Civil 
Rights Act of 1964 and the Civil Rights 
Restoration Act of 1987, apply to all 
programs and activities of recipients, 
subrecipients, and contractors receiving 
FHWA planning and research funds 


2 See footnote 1. 
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whether or not those programs or 
activities are federally funded. | 

(i) Patents. The State DOTs and their 
subrecipients are subject to the 
provisions of 37 CFR part 401 governing 
patents and inventions and must 
include or cite the standard patent 
rights clause at 37 CFR 401.14, except 

for § 401.14(g), in all subgrants or 
contracts. In addition, State DOTs and 
their subrecipients must include the 
following clause, suitably modified to 
identify the parties, in all subgrants or 
contracts, regardless of tier, for 
experimental, developmental or 
research work: “The subgrantee or ~ 
contractor will retain all rights provided 
for the State in this clause, and the State 
will not, as part of the consideration for 
awarding the subgrant or contract, 
obtain rights in the subgrantee’s or 
contractor’s subject inventions.”’ 

(j) Procurement. Procedures for the 
procurement of property and services 
with FHWA planning and research 
funds by the State DOTs must be in 
accordance with 49 CFR 18.36(a) and (i) 
and, if applicable, 18.36(t). Local 
government subrecipients of State DOTs 
must follow the procedures specified by: 
the State DOT. Universities, hospitals, 
and other non-profit organizations must 
follow the procedures in 49 CFR 19.40 
through 19.48. The State DOTs and their 
subrecipients must not use FHWA funds 
for procurements from persons (as 
defined in 49 CFR 29.105) who have 
been debarred or suspended in 
accordance with the provisions of 49 
CFR part 29, subparts A through E. 

(k) Program income. Program income, 
as defined in 49 CFR 18.25(b) or 49 CFR 
19.24, must be shown and deducted . 
from total expenditures to determine the 
Federal share to be reimbursed, unless 
the FHWA Division Administrator has 
given prior approval to use the program 
income to perform additional eligible 
work or as the non-Federal match. 

(1) Record retention. Recordkeeping 
and retention requirements must be in 
accordance with 49 CFR 18.42 or 49 
CFR 19.53. 

(m) Subgrants to local governments. 
The State DOTs and subrecipients are 
responsible for administering FHWA 
planning and research funds passed 
through to MPOs and local 
governments, for ensuring that such 
funds are expended for eligible 
activities, and for ensuring that the 
funds are administered in accordance 
with this part, 49 CFR part 18, Uniform 
Administrative Requirements for Grants 

and Agreements to State and Local 
Governments, and applicable OMB cost 
principles. The State DOTs shall follow 
State laws and procedures when 
awarding and administering subgrants 


to MPOs and local governments and 
must ensure that the requirements of 49 
CFR 18.37(a) have been satisfied. 

(n) Subgrants to universities, 
hospitals, and other non-profit 
organizations. The State DOTs and 
subrecipients are responsible for 
ensuring that FHWA planning and 
research funds passed through to 
universities, hospitals, and other non- 
profit organizations are expended for 
eligible activities and for ensuring that 
the funds are administered in 
accordance with this part, 49 CFR part 
19, Uniform Administrative 
Requirements for Grants and 
Agreements with Institutions of Higher 
Education, Hospitals, and Other Non- 
Profit Organizations, and applicable 
OMB cost principles. 

(0) Suspension and debarment. (1) 
The State DOTs and their subrecipients 
shall not award grants or cooperative 
agreements to entities who are debarred 
or suspended, or otherwise excluded 
from or ineligible for participation in 
Federal assistance programs under 
Executive Order 12549 of February 18, 
1986 (3 CFR, 1986 Comp., p. 189); and 

(2) The State DOTs and their 
subrecipients shall comply with the 
provisions of 49 CFR part 29, subparts 
A through E, for procurements from 
persons (as defined in 49 CFR 29.105) 
who have been debarred or suspended. 

(p) Supplies. Acquisition and 
disposition of supplies acquired by the 
State DOTs and their subrecipients with 
FHWA planning and research funds 
must be in accordance with 49 CFR 
18.33 or 49 CFR 19.35. 


Subpart B—Research, Development 
and Technology Transfer Program 
Management 


§ 420.201 What is the purpose of this 
subpart? 

The purpose of this subpart is to 
prescribe requirements for research, 
development, and technology transfer 
(RD&T) activities, programs, and studies 
undertaken by State DOTs and their 
subrecipients with FHWA planning and 
research funds. 


§ 420.203 How does the FHWA define the 
terms used in this subpart? 

Unless otherwise specified in this 
part, the definitions in 23 U.S.C. 101(a) 
and subpart A of this part, are 
applicable to this subpart. As used in 
this subpart: 

Applied research means the study of 
phenomena to gain knowledge or 
understanding necessary for 
determining the means by which a 
recognized need may be met; the 
primary purpose of this kind of research 


is to answer a question or solve a 
problem. 

Basic research means the study of 
phenomena, and of observable facts, 
without specific applications towards 
processes or products in mind; the 
primary purpose of this kind of research 
is to increase knowledge. 

Development means the systematic 


use of the knowledge or understanding — 


gained from research, directed toward 
the production of useful materials, 
devices, systems or methods, including 
design and development of prototypes 
and processes. 

Final report means a report 
documenting a completed RD&T study 
or activity. 

Intermodal RD&T means research, 
development, and technology transfer 
activities involving more than one mode 
of transportation, including transfer 
facilities between modes. 

Peer exchange means a periodic 
review of a State DOT’s RD&T program, 
or portion thereof, by representatives of 
other State DOT’s, for the purpose of 
exchange of information or best 
practices. The State DOT may also 
invite the participation of the FHWA, 
and other Federal, State, regional or 
local transportation agencies, the 
Transportation Research Board, 
academic institutions, foundations or 
private firms that support transportation 
research, development or technology 
transfer activities. 

RD6&T activity means a basic or 
applied research project or study, 
development or technology transfer 
activity. 

Research means a systematic study 
directed toward fuller scientific 
knowledge or understanding of the 
subject studied. Research can be basic or 
applied. 

Technology transfer means those 
activities that lead to the adoption of a 
new technique or product by users and 
involves dissemination, demonstration, 


training, and other activities that lead to. 


eventual innovation. 

Transportation Research Information 
Services (TRIS) means the database 
produced and maintained by the 
Transportation Research Board and 
available online through the National 
Transportation Library. TRIS includes 


_ bibliographic records and abstracts of 


on-going and completed RD&T 
activities. TRIS Online also includes 
links to the full text of public-domain 
documents. 


§ 420.205 What is the FHWA’s policy for 
research, development, and technology 
transfer funding? 

(a) It is the FHWA’s policy to 
administer the RD&T program activities 
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utilizing FHWA planning and research 
funds consistent with the policy 
specified in § 420.105 and the following 
general principles in paragraphs (b) 
through (g) of this section. 

(b) The State DOTs must provide 
information necessary for peer 
exchanges. 

(c) The State DOTs are encouraged to 
develop, establish, and implement an 
RD&T program, funded with Federal 
and State DOT resources that anticipates 
and addresses transportation concerns 
before they become critical problems. 
Further, the State DOTs are encouraged 
to include in this program development 
and technology transfer programs to 
share the results of their own research 
efforts and promote the use of new 
technology. 

(d) To promote effective use of 
available resources, the State DOTs are 
encouraged to cooperate with other 
State DOTs, the FHWA, and other 
appropriate agencies to achieve RD&T 
objectives established at the national 
level and to develop a technology 
transfer program to promote and use 
those results. This includes contributing 
to cooperative RD&T programs such as 
the NCHRP, the TRB, and transportation 
pooled fund studies as a means of 
addressing national and regional issues 
and as a means of leveraging funds. 

(e) The State DOTs will be allowed 
the authority and flexibility to manage 
and direct their RD&T activities as 
presented in their work programs, and 
to initiate RD&T activities supported by 
FHWA planning and research funds, 
subject to the limitation of Federal 
funds and to compliance with program 


conditions set forth in subpart A of this ~ 


part and § 420.207. 

(f) The State DOTs will have primary 
responsibility for managing RD&T 
activities supported with FHWA | 
planning and research funds carried out 
by other State agencies and 
organizations and for ensuring that such 
funds are expended for purposes 
consistent with this subpart. 

(g) Each State DOT must develop, 
establish, and implement a management 
process that ensures effective use of 
available FHWA planning and research 
funds for RD&T activities on a statewide 
basis. Each State DOT is permitted to 


_ tailor its management process to meet 


State or local needs; however, the 
process must comply with the minimum 
requirements and conditions of this 
subpart. 

(h) The State DOTs are encouraged to 
make effective use of the FHWA 


‘Division, Resource Center, and 


Headquarters office expertise in 
developing and carrying out their RD&T 
activities. Participation of the FHWA on 


advisory panels and in program 
exchange meetings is encouraged. 


§ 420.207 What are the requirements for 
research, development, and technology 
transfer work programs? 

(a) The State DOT’s RD&T work 
program must, as a minimum, consist of 
a description of RD&T activities to be 
accomplished during the program 
period, estimated costs for each eligible 
activity, and a description of any 
cooperative activities including the 


‘State DOT’s participation in any 


transportation pooled fund studies and 
the NCHRP. The State DOT’s work 
program should include a list of the 
major items with a cost estimate for 
each item. The work program should 
also include any study funded under a 
previous work program until a final 
report has been completed for the study. 

(b) The State DOT’s RD&T work 
program must include financial 
summaries showing the funding levels 
and share (Federal, State, and other 
sources) for RD&T activities for the 
program year. State DOTs are 
encouraged to include any activity 
funded 100 percent with State or other 
funds for information purposes. 

(c) Approval and authorization 
procedures in § 420.115 are applicable 
to the State DOT’s RD&T work program. 


§ 420.209 What are the conditions for 
approval? 

(a) As a condition for approval of 
FHWA planning and research funds for 
RD&T activities, a State DOT must 
develop, establish, and implement a 
management process that identifies and 
results in implementation of RD&T 
activities expected to address high 
priority transportation issues. The 
management process must include: 

(1) An interactive process for 
identification and prioritization of 
RD&T activities for inclusion in an 
RD&T work program; 

(2) Use of all FHWA planning and 
research funds set aside for RD&T 
activities, either internally or for 
participation in transportation pooled 
fund studies or other cooperative RD&T 
programs, to the maximum extent 
possible; 

(3) Procedures for tracking program. 
activities, schedules, accomplishments, 
and fiscal commitments; 

(4) Support and use of the TRIS 


‘database for program development, 


reporting of active RD&T activities, and 
input of the final report information; 
(5) Procedures to determine the 
effectiveness of the State DOT’s 
management process in implementing 
the RD&T program, to determine the 
utilization of the State DOT’s RD&T 


outputs, and to facilitate peer exchanges 
of its RD&T Program on a periodic basis; 

(6) Procedures for documenting RD&T 
activities through the preparation of 
final reports. As a minimum, the 
documentation must include the data 
collected, analyses performed, 
conclusions, and recommendations. The 
State DOT must actively implement 
appropriate research findings and 
should document benefits; and 

(7) Participation in peer exchanges of 
its RD&T management process and of 
other State DOTs’ programs on a 
periodic basis. To assist peer exchange 
teams in conducting an effective 
exchange, the State DOT must provide 
to them the information and 
documentation required to be collected 
and maintained under this subpart. 
Travel and other costs associated with 


- the State DOT’s peer exchange may be 


identified as a line item in the State 
DOT’s work program and will be 
eligible for 100 percent Federal funding. 
The peer exchange team must prepare a 
written report of the exchange. 

(b) Documentation that describes the 
State DOT’s management process and 
the procedures for selecting and 
implementing RD&T activities must be 
developed by the State DOT and 
submitted to the FHWA Division office 
for approval. Significant changes in the 
management process also must be 
submitted by the State DOT to the 
FHWA for approval. The State DOT 
must make the documentation available, 
as necessary, to facilitate peer 
exchanges. 

(c) The State DOT must include a 
certification that it is in full compliance 
with the requirements of this subpart in 
each RD&T work program. If the State 
DOT is unable to certify full 
compliance, the FHWA Division 
Administrator may grant conditional 
approval of the State DOT’s work 
program. A conditional approval must 
cite those areas of the State DOT’s 
management process that are deficient 
and require that the deficiencies be 
corrected within 6 months of 
conditional approval. The certification 
must consist of a statement signed by 
the Administrator, or an official 
designated by the Administrator, of the 
State DOT certifying as follows: “I 
(name of certifying official), (position 
title), of the State (Commonwealth) of 

, do hereby certify that the State 
(Commonwealth) is in compliance with 
all requirements of 23 U.S.C. 505 and its 
implementing regulations with respect 
to the research, development, and 
technology transfer program, and 
contemplate no changes in statutes, 
regulations, or administrative 
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procedures which would affect such 
compliance.” 

(d) The FHWA Division 
Administrator shall periodically review 
the State DOT’s management process to 
determine if the State is in compliance 
with the requirements of this subpart. If 
the Division Administrator determines 
that a State DOT is not complying with 
the requirements of this subpart, or is 
not performing in accordance with its 
RD&T management process, the FHWA 
Division Administrator shall issue a 
written notice of proposed 
determination of noncompliance to the 
State DOT. The notice will set forth the 
reasons for the proposed determination 
and inform the State DOT that it may 
reply in writing within 30 calendar days 
from the date of the notice. The State 
DOT’s reply should address the 
deficiencies cited in the notice and 
provide documentation as necessary. If 
the State DOT and the Division 
Administrator cannot resolve the 
differences set forth in the 
determination of nonconformity, the 
State DOT may appeal to the Federal 
Highway Administrator whose action 
shall constitute the final decision of the 
FHWA. An adverse decision shall result 
in immediate withdrawal of approval of 
FHWA planning and research funds for 
the State DOT’s RD&T activities until 
the State DOT is in full compliance. 


(The information collection 
requirements in § 420.209 have been 
approved by the OMB and assigned 
control number 2125-00339.) 

[FR Doc. 02—18007 Filed 7—17—02; 8:45 am] 
BILLING CODE 4910-22-P 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


26 CFR Parts 1 and 602 

[TD 9003} 

RIN 1545-AW64 

Relief From Joint and Several Liability 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final regulations. 


SUMMARY: This document contains final 
regulations relating to relief from joint 
and several liability under section 6015 
of the Internal Revenue Code. The 
regulations reflect changes in the law 
made by the Internal Revenue Service 
Restructuring and Reform Act of 1998 
and by the Community Renewal Tax 
Relief Act of 2000. The regulations 
provide guidance to married individuals 


filing joint returns who seek relief from 
joint and several liability. 

EFFECTIVE DATE: These regulations are 
effective July 18, 2002. 

FOR FURTHER INFORMATION CONTACT: 
Charles A. Hall, 202-622-4940 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act 


The collection of information 
contained in these final regulations has 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act (44 U.S.C. 3507) under 


‘control number 1545-1719. Responses 


to this collection of information are 
required in order for certain individuals 
to receive relief from the joint and 
several liability imposed by section 
6013(d)(3). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid control number 
assigned by the Office of Management 
and Budget. 

The burden contained in § 1.6015-5 is 
reflected in the burden of Form 8857. 

Comments concerning the accuracy of 
the burden estimate and suggestions for 
reducing the burden should be sent to 
the Internal Revenue Service, Attn: IRS 
Reports Clearance Officer, 
W:CAR:MP:FP:S Washington, DC 20224, 
and to the Office of Management and 
Budget, Attn: Desk Officer for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503. 

Books or records relating to this 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 


Background 


This document contains amendments 
to the Regulations on Procedure and 
Administration (26 CFR part 301) under 
section 6013 of the Internal Revenue 
Code (Code), relating to the election to 
file a joint Federal income tax return, 
and section 6015, relating to relief from 
the joint and several liability. Section 
6015 was added to the Code by section 


3201 of the Internal Revenue Service 


Restructuring and Reform Act of 1998, 
Public Law 105-206 (112 Stat. 685) 
(1998) (RRA), effective for any joint 
liability that was unpaid as of July 22, 
1998, and for any liability that arises 
after July 22, 1998. Section 6015 was 


amended by section 313 of the 
Community Renewal Tax Relief Act of 
2000, which was enacted as part of the 
Consolidated Appropriations Act, 2001, 
Public Law 106-554 (114 Stat. 
2763)(2000)(CRA). 

This document also removes final 
regulation § 1.6013-—5, relating to relief 
from joint and several liability under 
former section 6013(e). The final 
regulation under § 1.6013—5 is obsolete 
due to amendments to section 6013 of 
the Code by the Internal Revenue 
Service Restructuring and Reform Act of 
1998. The removal of this regulation 
will not affect taxpayers. 

A notice of proposed rulemaking 
(REG—106446—98) was published in the 
Federal Register (66 FR 3888) on 
January 17, 2001, with correction dated 
March 29, 2001 (66 FR 17130). Several 
comment letters were received, and 
three of the commentators spoke at the 
public hearing on May 30, 2001. After 
consideration of the comments, the 
proposed regulations are adopted as 
modified by this Treasury decision. The 
comments are discussed below. 


Summary of Comments and 
Explanation of Revisions 


1. Section 1.6015-1 


Section 1.6015-1 of the proposed 
regulations contains general provisions 
that apply to all three types of relief 
from joint and several liability. 


A. Types of Relief Considered 


Section 1.6015-1 of the proposed 
regulations provides that if a requesting 
spouse only requests equitable relief 
under section 6015(f) and does not elect 
relief under section 6015(b) or (c), the 
IRS may not grant relief under either 
section 6015(b) or (c). Several 
commentators suggested that, regardless 
of the type of relief requested, the 
regulations should require that the IRS 
consider all three types of relief. 

Relief under section 6015(b) and (c) 
must be elected by the requesting 
spouse. When an election is made, the 
statute of limitations on collection of the 
requesting spouse’s liability relating to 
such election is suspended. In addition, 
the IRS is statutorily prohibited from 
pursuing certain collection activities 
until the claim for relief under section 
6015(b) or (c) is resolved. When, 
however, a requesting spouse only 
requests equitable relief under section 
6015(f), the statute of limitations on 
collection is not suspended, and the IRS 
is not prohibited from collecting the 
liability from the requesting spouse. The 
IRS cannot assume, absent an election 
under section 6015(b) or (c), that a 
requesting spouse, in only requesting 
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relief under section 6015(f), would have 
elected relief under section 6015(b) or 
(c). Such an assumption would 
improperly suspend the requesting 
spouse’s statute of limitations on 
collection when the requesting spouse 
did not elect relief under section 
6015(b) or (c). Thus, the final 
regulations do not adopt this 
recommendation. 

If, in the course of reviewing a request 
for relief only under section 6015(f), the 
IRS determines that the requesting 
spouse may qualify for relief under 


-section 6015(b) or (c) instead of section 


6015(f), the IRS will contact the 
requesting spouse to see if he or she 
wishes to amend the claim for relief by 
affirmatively electing relief under 
section 6015(b) or (c). If the requesting 
spouse so chooses, he or she may 
submit a statement that amends the 
claim for relief and elects relief under 
section 6015(b) or (c). The final 
regulations provide that the amended 
claim for relief will relate back to the 
original claim for purposes of 
determining the timeliness of the claim. 


B. Duress 


Section 1.6013—4(d) of the proposed 
regulations provides that if an 
individual asserts and establishes that 
he or she signed a return under legal 
duress, the return is not a joint return, 
and the individual is not jointly and 
severally liable for the tax shown on the 
return, or any deficiency in.tax with 
respect to the return. 

Two commentators suggested that 
§ 1.6013—4(d) of the proposed 


regulations improperly denies the 


benefits of section 6015 to those 
individuals who establish that they 


-signed returns under duress. The rule in 


§ 1.6013—4(d) reflects well established 
case law regarding the consequences of 
filing a joint return under duress. 
Compare Stanley v. Commissioner, 45 
T.C. 555 (1966), with Brown v. 
Commissioner, 51 T.C. 116 (1968). 
Under section 6013, married taxpayers 
may elect to file a joint return. If such 
an election is made, section 6013(d)(3) 
provides that both spouses are jointly 
and severally liable for the combined 
liability of both spouses. The election 
under section 6013 must be voluntarily 
made by both spouses. If either spouse 
involuntarily makes the election under 
duress, then the election is invalid with 
respect to both spouses. 

One commentator suggested that the 
invalidation of the joint election when 
one spouse signs a return under duress 
inappropriately denies such spouse the 
benefits of certain credits (e.g., the 
earned income credit) and the joint 
filing rates. An allegation that a spouse 


was forced to sign a joint return against 
his or her will indicates that, in the 
absence of the threat, the spouse would 
have filed a separate return. In order to 
qualify for the earned income credit or 
the joint return rates, the Code mandates 
that the spouse file a joint return. If the 
spouse filed a joint return in order to 
benefit from the earned income credit, 
the joint return rates, or other benefits 
flowing from a joint return, and not due 
to duress, then the election to file the 
joint return was voluntary and valid. If 
the requesting spouse raises the issue of 
duress and it is determined that the 
requesting spouse would owe more tax 
if he or she filed a married filing 
separately return, then the requesting 
spouse may choose not to pursue the 
issue of duress. 

Both commentators suggested that the 
rule regarding the treatment of returns 
signed under duress was inconsistent 
with the language of section 
6015(c)(3)(C). Section 6015(c)(3)(C) 
provides that the limitation on relief 
under section 6015(c), when the 
requesting spouse has actual knowledge 
of the item giving rise to the deficiency, 
does not apply if the requesting spouse 
establishes that he or she signed the 
return under duress. Neither the 
limitation of section 6015(c)(3)(C), nor 
any portion of section 6013 or. 6015 
applies to a return signed under duress, 
i.e., a return for which no valid joint 
return election was made. To interpret 
the rule to allow the benefits of a joint 
return in the absence of a valid joint 
return election, as the commentators 
suggest, would require that the IRS treat 
joint return elections as valid for 
purposes of section 6015(c), but invalid 
for purposes of sections 6015(b) and (f), 
when the requesting spouse establishes 
that the return was signed under duress. 
Placing the duress rule in the 
regulations under section 6013 results 
in consistent treatment of a claim of 
duress that would apply to the three 
relief provisions under section 6015. 

One commentator suggested that, the 
Treasury and IRS refer to duress as 
opposed to legal duress because the 
term legal duress suggests that 


’ something more specific than duress is 


intended. In particular, the 
commentator noted that in some cases 
courts have declined to define legal 
duress to include domestic abuse. 
Although the final regulations use the 
term, duress rather than Jegal duress, 
Treasury and the IRS believe the terms 
are synonymous, and duress continues 
to provide a basis for invalidating the 
joint return election. 

Nonetheless, Treasury and the IRS 
have taken these comments into 
consideration in interpreting the 


specific duress provision in section 
6015(c)(3)(C). See the discussion of the 
abuse exception to actual knowledge 
(§ 1.6015—3(c)(2)(v)) in section 3.B. of 
this preamble. 


C. Prior Closing Agreement or Offer in 
Compromise 


Section 1.6015—1(c) of the proposed 
regulations provides that relief is not 
available if the requesting spouse signed 
a closing agreement or entered into an 
offer in compromise with the IRS for the 
same tax year for which he or she seeks 
relief under section 6015. One 
commentator suggested that there was 
no support for this position in the 
statute. Section 6015(g)(1) provides that 
“‘[e]xcept as provided in paragraphs (2) 
and (3), notwithstanding any other law 
or rule of law (other than section 6511, 
6512(b), 7121, 7122), credit or refund 
shall be allowed or made to the extent 
attributable to the application of this 
section.” (Emphasis added). Sections 
7121 and 7122 deal with closing 
agreements and offers in compromise, 
respectively. Section 301.7121-—1(c) of 
the Regulations on Procedure and 
Administration provides that a closing 
agreement is final and will not be set 
aside in the absence of fraud, 
malfeasance, or misrepresentation. 
Section 301.7122—1T(d)(5) of the 
Temporary Regulations on Procedure 
and Administration provides a similar 
rule for the finality of offers in 
compromise. Thus, the statute and the 
regulations directly support the position 
in the proposed regulations that relief 
under section 6015 is not available if the 
requesting spouse signed a closing 
agreement or offer in compromise 
disposing of the same liability that is the 
subject of the claim for relief. 

Another commentator suggested that 
the requesting spouse should be given 
an opportunity to establish that he or 
she was not a party to the closing 
agreement or offer in compromise and 
that such signed documents should not 
preclude relief. In Hopkins v. 
Commissioner, 146 F.3d 729 (9th Cir. 
1998), the United States Court of 
Appeals for the Ninth Circuit held that 
a Claim for relief from joint and several 
liability under section 6013(e) was 
precluded if a closing agreement was 
signed by the requesting spouse for the 
tax year in question. Nothing in section 
6015 nor the legislative history indicates 
that Congress intended to change the 
rules regarding the finality of such 
documents when relief is requested - 
under section 6015. If the requesting 


. spouse did not sign the closing 


agreement or offer in compromise, then 
the requesting spouse is not bound by 
that document, and relief under section 
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6015 would be available. Thus, there is 
no need to amend the final regulations 
to incorporate this comment. 


D. Fraudulent Scheme and Fraud 


Section 1.6015—1(d) of the proposed 
regulations provides that if the Secretary 
establishes that one spouse transferred 
assets to the other spouse as part of a 
fraudulent scheme, relief is not 
available under section 6015. Section 
1.6015-3(d)(2)(ii) of the proposed 
regulations provides that the Service 
may allocate any item between the 
spouses if the Service establishes that 
the allocation is appropriate due to 
fraud by one or both spouses. Two 
commentators requested that the 
Treasury and IRS provide examples to 
distinguish between a fraudulent 
scheme and fraud. 

Fraudulent scheme in § 1.6015—1(d) 
refers to a fraudulent transfer of assets. 
The final regulations clarify that a 
fraudulent scheme is a scheme to 
defraud the IRS or another third party, 
including, but not limited to, creditors, 
ex-spouses, and business partners. In 
contrast, fraud in § 1.6015—3(d)(2)(ii) 
encompasses any fraud of either spouse 
including, but not limited to, the 
fraudulent alteration of documents, the 
fraudulent filing of a return or claim for 
relief, or any other fraud that may be 
relevant to the claim for relief. The 
fraudulent scheme and fraud exceptions 
are very broad and might overlap in 
some circumstances. It would be 
misleading to provide discrete examples 
that attempt to distinguish between a 
fraudulent scheme and fraud. Thus, the 
final regulations do not adopt this 
recommendation. 


E. Definition of Item 


Section 1.6015—1(g)(3) of the 
proposed regulations defines item as 
that which is required to be separately 
listed on an individual income tax 
return or any required attachments, 
subject to one exception. The exception 
provides that interest and dividend 
income from the same source would be 
treated as one item. Several 
commentators suggested that this rule 
be eliminated because the source of the 
income should not be relevant. The 
requesting spouse’s ability to receive 
partial relief from the deficiency relating 
to an erroneous item when the 
requesting spouse knew of part but not 
all of the item addresses the concern for 
which this rule was originally drafted. 
Thus, the final regulations adopt this 
recommendation. 


F. Definition of ‘“‘Erroneous Item’”’ 


Section 1.6015—1(g)(4) of the 
proposed regulations defines erroneous 


item as any item resulting in an 
understatement or deficiency in tax to 
the extent that such item is omitted 
from, or improperly reported (including 
improperly characterized) on an 
individual income tax return. One 
commentator suggested that it was 
improper to include items that were 
improperly characterized on the return 
as erroneous items. The commentator 
suggested that such a rule would require 
a requesting spouse to know the proper 
characterization of an item in order for 
the spouse to receive relief. The 
proposed regulations, however, do not 
require a requesting spouse to know the 
proper characterization of an item for 
the item to be ‘‘erroneous.” To the 
contrary, if the requesting spouse knew 
of the item that gave rise to an 
understatement or deficiency, regardless 
of whether the requesting spouse also 
knew the item was improperly 
characterized, the item is ‘‘erroneous”’ 
under § 1.6015—1(g)(4). To remove 
improper characterization from the 
definition of erroneous item might 
create an inference that requesting 
spouses are not entitled to relief for an 
item that was improperly characterized 
on a return. Such a rule would be 
inconsistent with the statutory language. 
Therefore, the final regulations do not 
adopt this recommendation. 

This provision was also amended to 
clarify that penalties and interest are not 
erroneous items. Rather, relief from 
penalties and interest will generally be 
determined based on the proportion of 
the total erroneous items from which 
the requesting spouse is relieved. Ifa 
penalty relates to a particular erroneous 
item, then relief from such penalty will 
be determined based on whether the 
requesting spouse was relieved of 
liability from the erroneous item. 


G. Collection 


Section 1.6015-—1(h) of the proposed 
regulations provides that the relief 
provisions of section 6015 do not negate 
liability that arises under the operation 
of other laws. One commentator 
suggested that the regulations adopt a 
rule that the IRS would not look to 
community property as a collection 
source when a requesting spouse with 
an interest in such community property 
is granted relief under section 6015. A 
federal tax lien arising under section 
6321 attaches to all property and rights 
to property of the taxpayer. Whether a 
taxpayer has an interest in property to 
which the lien can attach is determined 
by state law. Aquilino v. United States, 
363 U.S. 509 (1960). Once that property 
interest is defined, federal law alone 
determines the consequences resulting 
from the attachment of the federal lien 


_ on the property. United States v. Drye, 


528 U.S. 49 (1999). If under the law of 
the community property state in which 


the spouses reside, the IRS can look to 


community property to collect a liability 


_ of one of the spouses, the determination. 


that the other spouse is entitled to relief 
under section 6015 does not affect the 
Service’s ability to collect the 


- nonrequesting spouse’s liability from 


the community property. See,e.g., 
United States v. Stolle, 2000—1 U.S.T.C. 
750,329 (C.D. Cal. 2000); Hegg v. IRS, 28 
P.3d 1004 (Idaho 2001). The final 
regulations do not adopt this 
recommendation because it goes beyond 
the scope of the statute. 


H. Res Judicata 


Section 6015(g)(2) provides that, in 
the case of any election under section 
6015(b) or (c), if a decision of a court in 
any prior proceeding for the same 
taxable year has become final, such 
decision shall be conclusive except with 
respect to the qualification of the 
requesting spouse for relief which was 
not at issue in that proceeding. This 
exception does not apply if the court 
determines that the requesting spouse 
participated meaningfully in the prior 
proceeding. In other words, a requesting 
spouse who participated meaningfully 
in a prior court proceeding concerning 
the underlying liability for which-relief 
is sought is precluded by section 
6015(g)(2) from electing relief under 
section 6015(b) or (c) after the decision 
becomes final, whether or not the 
requesting spouse’s eligibility for relief 
under section 6015(b) or (c) was at issue 
in the prior proceeding. In addition, 
under section 6015(g)(2) if the 
requesting spouse’s entitlement to relief 
from liability under section 6015 for the 
same tax year was at issue in a prior 
proceeding, then, regardless of the 
extent of the requesting spouse’s 
participation in such proceeding, the 
requesting spouse would be precluded 
from electing relief under section 
6015(b) or (c) after the decision in such 
proceeding has become final. Thus, 

§ 1.6015-1(e) of the final regulations 
was amended to emphasize that res 
judicata will apply if relief under 
section 6015 was at issue in the prior 
proceeding, or if the requesting spouse 
meaningfully participated in the prior 
proceeding. 


I. Scope of Section 6015 


The final regulations add § 1.6015-— 
1(g), and redesignate § 1.6015—1(g) and 
(h) of the proposed regulations as 
§ 1.6015-1(h) and (j), respectively. 
Section 1.6015-1(g) of the final 
regulations clarifies that relief under 
section 6015 will not be available for 
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any portion of a liability for any taxable 


- year for which a claim for credit or 


refund is barred by operation of any law 
or rule of law. 


2. Section 1.6015-2 


Section 1.6015—2 of the proposed 
regulations provides the rules regarding 
relief from joint and several liability 
under section 6015(b) that are 
applicable to all qualifying joint filers. © 


A. Knowledge or Reason to Know 


Section 1.6015—2(a)(3) of the 
proposed regulations provides that one 
of the requirements of relief under 
section 6015(b) is that the requesting 
spouse establish that he or she had no 
knowledge or reason to know of the 
item giving rise to the understatement. 
Two commentators pointed out that the 
underlined language is not consistent 
with section 6015(b)(1)(C), which 
articulates the requirement as 
knowledge or reason to know of the 
understatement. Both commentators 
suggested that the rules regarding 
knowledge under section 6015(b) 
should be consistent with the 
knowledge standard developed under 
former section 6013(e). 

The language in § 1.6015—2(a)(3) of 
the proposed regulations was not 
intended to reflect a new standard of 
knowledge in section 6015(b) cases. 
Indeed, the standards for knowledge or 
reason to know that were developed 
under former section 6013(e) should be 
used in determining a requesting 
spouse’s knowledge or reason to know 
under section 6015(b). The Treasury and 
IRS did not intend to suggest a harsher 
standard of knowledge under section 
6015(b) than that which existed under 
section 6013(e). Therefore, the final 
regulations adopt this recommendation 
by amending the language of § 1.6015-— 
2(a)(3) of the proposed regulations to be 
consistent with the language of section 
6015(b)(1)(C). 


B. Inequity 


Section 1.6015—2(d) of the proposed 
regulations provides that all of the facts 
and circumstances are considered in 
determining whether it was inequitable 
to hold a requesting spouse liable for the 
understatement attributable to the 
nonrequesting spouse. Among the 
factors considered is whether the 
requesting spouse significantly 
benefitted, in excess of normal support, 
either directly or indirectly from the 
understatement. Such significant benefit 
may include transfers of property or 
rights to property, including transfers 
that may be received several years after 
the year of the understatement (e.g., life 


insurance proceeds) that are traceable to 
items omitted from gross income. 

Two commentators suggested that the 
Treasury and IRS define normal support 
for purposes of this section. Normal 
support depends on the taxpayer’s 
particular circumstances, including the 
cost of living, which varies across the 
country. Thus, a general definition in 
the final regulations would not be 
useful. Rules regarding normal support 
have been developed in case law under 
section 6013(e) and are applicable to 
section 6015(b) as well. The final 
regulations do not adopt this 
recommendation. 

Another commentator questioned the 
conclusion in the example within 
§ 1.6015—2(d) of the proposed 
regulations that life insurance proceeds 
that are traceable to items of omitted 
income of the nonrequesting spouse are 
considered a significant benefit. The 
commentator pointed to the legislative 
history as suggesting that Congress 
intended widows to benefit from the 
relief provided by the statute, and it is 
likely that widows would receive such 
a benefit. The reference to widows in 
the legislative history to section 6015 is 
contained in a footnote to the legislative 
history for section 6015(c). The footnote 
provides that no longer married for 
purposes of that séction includes 
widowed. The reference to widows is 
not in the legislative history for section 
6015(b) with respect to the rules 
regarding equity under section 6015(b). 

The courts have recognized that the 
rules regarding knowledge or reason to 
know and equity under section 6015(b) 
are consistent with the rules regarding 
knowledge or reason to know that were 
developed under section 6013(e). See, | 
e.g., Von Kalinowski v. Commissioner, 
T.C. Memo. 2001-21. The rule regarding 
significant benefit from life insurance 
proceeds was contained in the 
regulations under § 1.6013-5. As life 
insurance proceeds traceable to items of. 
omitted income were considered a 
significant benefit for purposes of 
section 6013(e), they are also considered 
a significant benefit for purposes of 
section 6015(b). While, the final 
regulations do not adopt this 
recommendation, they do clarify that 
the receipt of property, such as 
insurance proceeds or the value of life 
insurance, traceable to items omitted by 
the nonrequesting spouse must be 


_ beyond normal support before they are 


considered a significant benefit. 

One commentator suggested that the 
final regulations provide that the IRS 
should consider the entire property 
settlement, if any, in order to determine 
whether the requesting spouse 
significantly benefitted from the 


understatement. The commentator 
suggested that if the requesting spouse 
did not receive an equitable distribution 
of assets during the divorce 
proceedings, the Service should not 
consider any items received by the 
requesting spouse that are traceable to 
items of omitted income as a significant 
benefit. Such a rule, however, would 
require the IRS to make a determination 
of whether the distribution of assets was 
fair in a divorce proceeding, which may 
have taken place years before and to 
which the IRS was not a party. Many 
factors, including equity, are typically 
considered under state and local laws in 
determining the distribution of assets in 
a divorce proceeding. It would be 
inappropriate for the IRS to pass 
judgment on the equity of such 
determinations. The final regulations do 
not adopt this recommendation. 

One commentator suggested that the 
final regulations adopt a de minimis 
exception to significant benefit. 
However, if the benefit was de minimis, 
it would not be significant. Thus, the 
final regulations do not adopt this 
recommendation. 

Section 1.6015—2(d) of the proposed 
regulations also provides a list of factors 
that may be considered in determining 
whether it would be inequitable to hold 
the requesting spouse liable for an 
understatement. Such factors include 
the fact that the nonrequesting spouse 
has not fulfilled support obligations, or 
that the spouses are divorced, legally 
separated, or have not been members of 
the same household for the 12 months 
directly preceding the election. One 
commentator suggested that whether the 
spouses are divorced or legally 
separated, and the duration of the 
spouses’ separation, should not be 
relevant to a determination of equity. 
The language in the proposed 
regulations was used in an attempt to be 
consistent with the marital status 
determination in section 6015(c). After 
further consideration, the Treasury and 
IRS have determined that, as the rules 
regarding equity under section 6015(b) 
are the same as those developed under 
section 6013(e), the final regulations 
should adopt the language that was used 
in former § 1.6013-—5 regarding the 
couple’s marital status. Thus, although 
the final regulations do not adopt the 
commentator’s recommendation, the 
final regulations amend the language of 
§ 1.6015=2(d) of the proposed 
regulations to be consistent with the 
language regarding equity under former 
§ 1.6013-5, which provided that facts 
relevant to the determination of equity 
include whether the requesting spouse 
was abandoned by the nonrequesting 
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spouse and whether the spouses are 
divorced or separated. 

Section 1.6015—2(d) of the proposed 
regulations cross-references Rev. Proc. 
2000-15 (2000-1 C.B. 447), for 
additional guidance on the definition of 
inequitable. Two commentators 
suggested that this cross-reference was 
inappropriate because the public did 
not have an opportunity to comment on 
the procedures in Rev. Proc. 2000-15. 
The procedures in Rev. Proc. 2000-15 
were originally published in Notice-98- 
61 (1998-2 C.B. 756). Notice 98-61 was 
published on December 21, 1998, and 
the Treasury and IRS specifically 
requested comments on the procedures 
prescribed therein. The comment period 
was extended from April 30, 1999, to 
June 30, 1999, by Notice 99-29 (1999— 
1 C.B. 1101). Those procedures were 
finalized, with minor changes, in Rev. 
Proc. 2000-15, in January 2000. In 
addition, as the proposed regulations 
cross-referenced Rev. Proc. 2000-15, the 
procedures prescribed therein were 
again subject to comment during the 
comment period for the proposed 
regulations. No such comments were 
received. 

Both §§ 1.6015-2 and 1.6015-4 
require a determination of whether it 
was inequitable to hold a requesting 
spouse liable, and such a determination 
should be consistent under both relief 
provisions. Thus, it is appropriate for 
the final regulations to cross-reference 
the procedures for determining whether 
it is inequitable to hold a requesting 
spouse liable as outlined in Rev. Proc. 
2000-15. The final regulations do not 
adopt this recommendation. 


3. Section 1.6015-3 


Section 1.6015-3 of the proposed 
regulations provides the rules regarding 
the allocation of a deficiency under 
section 6015(c) for spouses who are no 
longer married, legally separated, or not 
members of the same household. 


A. Marital Status 


Section 1.6015-3(a) of the proposed 
regulations provides that spouses who 
are no longer married, legally separated, 
or who have not been members of the 
same household for the 12 months 
preceding the election may allocate a 
deficiency between the spouses in 
proportion to each spouse’s share of the 
deficiency. Section 1.6015-—3(b)(1) of the 
proposed regulations defines divorced 
as a requesting spouse having a decree 
of divorce that is recognized in the 
jurisdiction in which the requesting 
spouse resides. Section 1.6015—3(b)(2) 
defines Jegally separated as a separation 
that is recognized under the laws of the 
jurisdiction in which the requesting 


spouse resides. Several commentators 
suggested that the final regulations 
cross-reference the rules of section 7703, 
and the regulations thereunder, for a 
determination of whether a requesting 
spouse is divorced or legally separated. 
The final regulations adopt this 
recommendation. 

Section 1.6015—3(b}(3)(i) of the 
proposed regulations defines members 
of the same household and provides 
that spouses are considered members of 
the same household if one of the 
spouses is temporarily absent from the 
household, and the household is 
maintained in anticipation of that 
spouse’s return. Such temporary 
absences include, but are not limited to, 
incarceration, hospitalization, business 
travel, vacation travel, military service, 
or education away from home. One 
commentator suggested that the 
inclusion of incarceration and 
hospitalization as temporary absences 
was inappropriate under the 
circumstances of a typical case where a 
spouse is requesting relief from joint 
and several liability. Section 6015(c), 
however, provides relief to spouses who 
are divorced, widowed, legally 
separated, or who were not members of 
the same household for the 12 months 
preceding the election. H.R. Conf. Rept. 
No. 599, 105th Cong., 2d Sess. 252 
(1998); S. Rep. No. 105-174 (1998). The 
Treasury and IRS have interpreted “not 
n-2mbers of the same household” as 
meaning that the spouses live apart and 
are estranged. Thus, if the spouses live 
apart due to a temporary absence, but 
the household is being maintained in 
anticipation of the absent spouse’s 
return, then the spouses are still 
considered members of the same 
household. The exceptions regarding 
temporary absences are also consistent 
with the regulations under section 152, 
regarding temporary absences for 
purposes of a dependency exemption. 
The election to allocate liability is not 
available to spouses who are not 
divorced, widowed, legally separated, or 
living apart and estranged. Although the 
language in the final regulations was 
modified to more closely track the 
language of the regulations under 
section 152, the final regulations do not 
adopt this recommendation. 

One commentator suggested that, 
because the election to allocate liability 
was meant tc address the situation 
where spouses were divorced, widowed, 
or estranged, the final regulations 
should adopt a rule that spouses who 
indefinitely maintain separate 
households (the spouses have jobs in 
different cities, for example) but who 
are not estranged are considered 
members of the same household for 


purposes of this provision. This 
clarification is adopted in the final 
regulations. 

In addition, § 1.6015—3(a) of the final 
regulations clarifies that, for purposes of 
section 6015(c), the marital status of a 
deceased requesting spouse is 
determined on the earlier of the date of 
the election or the date of the requesting 
spouse’s death in accordance with 
section 7703(a)(1). 


B. Actual Knowledge 


Section 1.6015—3(c)(2) of the 
proposed regulations provides that relief 
under section 6015(c) is not available if 
the IRS demonstrates that the requesting 
spouse had actual knowledge of the 
item giving rise to the deficiency at the 
time he or she signed the return. The 
proposed regulations adopt the holding 
in Cheshire v. Commissioner, 115 T.C. 
183 (2000), aff'd, 282 F.3d 326 (5th Cir. 
2002), that, in an omission of income 
case, the relevant inquiry is whether the 
requesting spouse had actual knowledge 
of the item, rather than whether the 
requesting spouse had actual knowledge 
of the tax consequences of the item. 
Several commentators suggested that the 
regulations provide that actual 
knowledge of the item means actual 
knowledge of the proper tax treatment 
of the item. The legislative history to 
section 6015(c) provides an example of 
a requesting spouse who had actual 
knowledge of a portion of the 
nonrequesting spouse’s self- 
employment income that was omitted 
from the return. See H.R. Conf. Rep. No. 
599, 105th Cong., 2d Sess. 253 (1998). 
The example provides that the 
requesting spouse remains liable for the 
portion of the income tax and self- 
employment tax deficiency attributable 
to the portion of the self-employment 
income of which the requesting spouse 
had actual knowledge. Id. Nothing in 
the example indicates that the IRS 
would have to establish that such 
spouse had actual knowledge that self- 
employment income was subject to 
income tax and self-employment tax in 
order to invalidate the requesting 
spouse’s section 6015(c) election under 
section 6015(c)(3)(C). In addition, in 
many cases, neither spouse may know 
the proper tax treatment of an item, and 
both spouses may have equal knowledge 
regarding the item. The fact that the 
spouse to whom the item is not 
attributable does not understand the 


. intricacies of tax law should not be 


relevant to a determination of whether 
the spouse had actual knowledge of the 
item. Therefore, the final regulations do 
not adopt the recommendation to have 
the regulations provide that actual 
knowledge of the item means actual 
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knowledge of the proper tax treatment 
of the item. 

The Tax Court also held that, in an 
erroneous deduction case, the relevant 
inquiry is whether the requesting 
spouse had actual knowledge of the 
factual circumstances which made the 
item unallowable as a deduction, rather 
than whether the requesting spouse 
knew the proper tax consequences of 
the item. King v. Commissioner, 116 
T.C. 198 (2001). The final regulations 
adopt the standard for erroneous 
deductions set forth in King in § 1.6015-— 
3(c)(2)(i)(B)(1). 

Section 1.6015—3(c)(2)(i)(B)(2) of the 
final regulations also clarifies that if a 
deduction or credit is fictitious or 
inflated, the relevant inquiry is whether 
the requesting spouse had actual 
knowledge that the expense was not 
incurred, or not incurred to that extent. 

Section 1.6015—3(c)(2)(iii) of the 
proposed regulations provides that one 
factor that may be relied upon in 
demonstrating that a requesting spouse 
had actual knowledge of an item giving 
rise to a deficiency is whether the 
requesting spouse deliberately avoided 
learning about the item. Several 
commentators suggested that this factor 
was inappropriate in that it would harm 
those individuals who do not pay 
attention to the family finances, or who 
are afraid to confront the nonrequesting 
spouse about financial matters. This 
rule, however, addresses situations 
where the requesting spouse makes a 
deliberate effort to avoid learning about 
an item in an attempt to be shielded 
from liability. For an example of 
deliberate avoidance, see United States 
v. Campbell, 977 F.2d 854 (4th Cir. 
1992) (Criminal money laundering case 
where the Fourth Circuit found that a 
finding of knowledge may be made by 
inferences drawn when a party 
deliberately closes his or her eyes to 
what would otherwise be obvious, i.e., 
willful blindness to the existence of a 
fact). 

As discussed above in section 1.B. of 
this preamble, section 6015(c)(3)(C) 
provides that the limitation on a 
requesting spouse’s ability to allocate an 
erroneous item to the nonrequesting 
spouse when the requesting spouse had 
actual knowledge of that item does not 
apply if the requesting spouse 
establishes that he or she signed the 
return under duress. When a requesting 
spouse signs a return under duress, it is 
not that spouse’s return, and 
accordingly, the spouse is not jointly 
and severally liable for the tax on that 
return. Thus, such spouse does not need 
the relief from joint and several liability 
provided by section 6015. The final 
regulations interpret the ‘‘duress” 


provision in section 6015(c)(3)(C) to 
mean that a requesting spouse in an 
abusive situation who does not establish 
that he or she signed the joint return 
under duress and elects relief from joint 
and several liability can receive such 
relief regardless of the requesting 
spouse’s knowledge of the erroneous 
item at the time the return was signed. 
Although the requesting spouse may 
have voluntarily signed the joint return 
without a direct threat of abuse from the 
nonrequesting spouse, he or she may 
have not challenged the content of the 
joint return due to a long history of 
abuse from the nonrequesting spouse, 


resulting in a general fear of the 


nonrequesting spouse’s reprisal. Thus, 

§ 1.6015—3(c)(2)(v) of the final 
regulations provides that if a requesting 
spouse establishes that he or she was 
the victim of domestic abuse prior to the 
time the return was signed, and that, as 
a result of the prior abuse, the 
requesting spouse did not challenge the 
treatment of any items on the return for 
fear of the nonrequesting spouse’s 
reprisal, the actual knowledge limitation 
in § 1.6015—3(c)(2) will not apply. 


C. Disqualified Assets 


Section 1.6015-3 of the proposed 
regulations provides that the portion of 
a deficiency for which a requesting 
spouse remains liable will be increased 
(up to the entire amount of the 
deficiency) by the value of any 
disqualified asset that is transferred to 
the requesting spouse. A disqualified 
asset is defined as that which is 
transferred for the purpose of avoidance 
of tax or payment of tax. Any asset 
transferred from the date that is 1 year 
prior to the date the first letter of 
proposed deficiency (30-day letter) is 
mailed, is presumed disqualified. The 
presumption will not apply if the asset 
is transferred pursuant to a divorce 
decree or separate maintenance 
agreement. Two commentators 


- suggested that the use of the terms 


divorce decree and separate 
maintenance agreement is inconsistent 
with the language of the statute. The 
final regulations adopt this 
recommendation by amending the 
language of the regulation to read 
“decree of divorce or separate 
maintenance or written instrument 
incident to such decree.” 

One commentator suggested that there 
should be a de minimis exception to the 
disqualified asset limitation of $5,000. 
The Treasury and IRS have determined 


‘that a de minimis exception to the 


disqualified asset rule is inappropriate. 
The disqualified asset rule limits relief 
under section 6015(c) when an asset is 
transferred to the requesting spouse for 


the purpose of avoidance of tax or 
payment of tax. The requesting spouse’s 
participation in the attempt to avoid tax 
or the payment of tax should prevent 
the spouse from obtaining relief no 
matter how small the value of the asset. 
Thus, the final regulations do not adopt 
this recommendation for a de minimis 
exception. 


One commentator suggested that an 
example of when a requesting spouse 
overcomes the disqualified asset 
presumption in § 1.6015—3(c)(3)(iii) be 
included in the final regulations. The 
final regulations adopt this 
recommendation. 


One commentator suggested that some 
assets should be disqualified, even if 
they are transferred pursuant to a decree 
of divorce or separate maintenance or a 
written instrument incident to such a 
decree, if it can be shown that the assets 
are transferred for the purpose of 
avoidance of tax or payment of tax. The 
final regulations adopt this 
recommendation by clarifying the rule. 
A disqualified asset is defined as that 
which is transferred for the purpose of 
avoidance of tax or payment of tax. 
Regardless of the situation, if the asset 
is transferred for that purpose, it is a 
disqualified asset. The rule regarding a 
transfer pursuant to a decree of divorce 
or separate maintenance provides that 
the “presumption” that an asset is 
disqualified will not apply if the asset 
is transferred pursuant to a decree 
unless the IRS can establish that the 
asset was transferred for the purpose of 
avoidance of tax or the payment of tax. 
If, however, in the absence of a decree, 
the requesting spouse cannot establish 
that the purpose of the transfer was not 
the avoidance of tax or payment of tax, 
the asset will be disqualified, and its 
value will be added to the amount of the 
deficiency for which the requesting 
spouse remains liable. 


D. Burden of Proof for Allocation 


Section 1.6015—3(d)(3) of the 
proposed regulations provides that a 
requesting spouse seeking to allocate 
liability under section 6015(c) has the 


- burden of proof to establish the proper 


allocation of items. One commentator 
suggested that the final regulations 
provide an exception to this rule for 
cases where the requesting spouse is 
unable to locate the appropriate 
documents to establish the proper 
allocation. Section 6015(c)(2) places the 
burden on the requesting spouse. The 
final regulations do not adopt this 
recommendation. 
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E. Other Comments on Allocation of 
Items 


Section 1.6015—3(d)(4)(ii) of the 
proposed regulations provides that any 
portion of a deficiency that is 
attributable to an item allocable solely 
to one spouse and that results from the 
disallowance of a credit, or a tax or 
addition to tax (other than a tax 
imposed by section 1 or 55) is allocated 
separately to that spouse. One 
commentator suggested that such items 
should be allocated proportionately 
between the spouses instead of solely to 
one spouse or the other. Section 
6015(d)(2) provides that if a deficiency 
is attributable to the disallowance of a 
credit, or any tax (other than tax 
imposed by section 1 or 55) required to 
be included with the joint return, and 
the item is allocated to one individual, 
the deficiency shall be allocated to that 
individual. The item will not be subject 
to the proportionate allocation in 
section 6015(d)(1). The statutory 
language of section 6015(d)(2) suggests 
that separate treatment of items is only 
appropriate when the item is allocable 
solely to one spouse or the other. Thus, 
the final regulations adopt this 
recommendation by providing that the 
allocation of taxes and credits 
attributable to both spouses will be 
determined by the IRS on a case-by-case 
basis. 


F. Child’s Liability 


Section 1.6015—3(d)(4)(iii) of the 
proposed regulations provides that any 
portion of a deficiency relating to the 
liability of a child of the requesting and 
nonrequesting spouse will be allocated 
jointly to both spouses. If one of the 
spouses has sole custody of the child, 

‘the proposed regulations provided that 
the liability will be allocated solely to 
that spouse. One commentator 
suggested that the liability should be 
allocated based on the child’s residence; 
another commentator suggested that the 
liability be allocated based on which 
parent is in control of the child’s 
finances; and a third commentator 
suggested that it is not clear to which 
spouse a child’s liability should be 
allocated. The final regulations address 
these recommendations, in part, by 
removing the exception to allocating the 
child’s liability jointly to both parents 
when only one parent has custody of the 
child. 


4. Section 1.6015-4 


Section 1.6015—4 of the proposed 
regulations provides the rules regarding 
equitable relief from joint and several 
liability under section 6015(f). Section 
1.6015—4(b) of the proposed regulations 


provides that relief under § 1.6015—4 is 
not available to circumvent the “no 
refund” rule of § 1.6015—3(c)(1). Several 
commentators suggested that this rule 
be removed. Under Rev. Proc. 2000-15, 
refunds under section 6015(f) are 
generally limited to amounts paid 
pursuant to an installment agreement, 
on which the requesting spouse is not 
in default, from the date the claim for 
relief is filed until a final determination 
is made. The rule regarding installment 
payments is intended to encourage 
individuals to remain current on their 
installment agreements. Therefore, the 
Treasury and IRS determined that 
limited refunds would be appropriate to 
encourage such compliance. Section 
6015(g)(3), however, precludes the 
allowance of a credit or refund under 
section 6015(c). It would be 
inappropriate to circumvent the rule of 
section 6015(g)(3) by giving equitable 
relief in the form of a refund when the 
requesting spouse qualifies for relief 
under section 6015(c). Thus, the final 
regulations do not adopt this 
recommendation. 


5. Section 1.6015-5 


Section 1.6015—5(b)(2) of the 
proposed regulations defines collection 
activity as, among other things, an 
administrative levy or seizure described 
by section 6331. Section 1.6015—5(b)(2) 
of the final regulations provides that the 
term collection activity includes a 
collection due process (CDP) notice 
under section 6330. That notice, which 
occurs in all cases before levy or seizure 
except in the case of levies on state tax 
refunds and in jeopardy situations, 
provides taxpayer notice of the Service’s 
intent to levy and the taxpayer’s right to 
a pre-levy CDP hearing. This change is 
consistent with the legislative history of 
section 6015(e). See H.R. Conf. Rep. No. 
599, 105th Cong. 2d Sess. 250-251 
(1998). 


6. Section 1.6015-6 


Section 1.6015—6 of the proposed 
regulations provides rules regarding the 
nonrequesting spouse’s right to notice 
and to participate in the administrative 
determination of whether the requesting 
spouse is entitled to relief under any of 
the provisions of section 6015. Some 
commentators suggested that the 
proposed regulations are overly broad in 
providing rights to the nonrequesting 
spouse, while other commentators 
suggested that the proposed regulations 
unnecessarily limit the rights of the 
nonrequesting spouse. One 
commentator suggested that the IRS 
have minimal contact with the 
nonrequesting spouse and that the 
nonrequesting spouse not be 


automatically notified at the 
administrative level. This commentator 
also suggested that all of the information 
submitted by the nonrequesting spouse 
be shared with the requesting spouse, 
but not vice versa. The commentator 
suggested that the nonrequesting spouge 
should only be given information 
submitted by the requesting spouse if 
the nonrequesting spouse files his or her 
own request for relief. Section 6015 
specifically provides the nonrequesting 
spouse with two opportunities to 
participate in the determination of 
whether the requesting spouse is 
entitled to relief (once at the 
administrative level under section 
6015(h)(2), and once when the petition 
has been filed in the Tax Court under 
section 6015(e)(4)). The nonrequesting 
spouse’s participation is necessary to 
ensure that relief is only granted in 
meritorious cases. The final regulations 
do not adopt these recommendations. 
Section 1.6015—6(a)(1) of the 
proposed regulations provides that, at 
the request of one spouse, the IRS will 
omit from shared documents the 
spouse’s new name, address, employer, 
telephone number, and any other 
information that would reasonably 
identify the spouse’s location. One 
commentator suggested that this 
information always be omitted from 
shared documents regardless of whether 
a spouse requests such treatment. The 
final regulations do not adopt this 
recommendation. Instead, this statement 
is removed from the final regulations. 
To address this concern, however, the 
Internal Revenue Manual provides that 
the IRS will omit from shared 
documents any information that could 
reasonably identify a spouse’s location. 
A commentator made several 
suggestions to help ensure that the 
nonrequesting ‘spouse will have a 
meaningful opportunity to participate in 
the administrative determination. One 
suggestion is that the nonrequesting 
spouse have access to all information 
submitted by the requesting spouse, 
including the basis for relief. Under the 
proposed regulations, the IRS has the 
discretion to share information 
submitted by one spouse with the other 
spouse. It is the Service’s practice to 
share information at the request of one 
of the spouses. The final regulations 
adopt this recommendation by 
clarifying that information will be 
shared on request as long as the 
information would not impair tax 
administration. 
Another suggestion was that the 
nonrequesting spouse be afforded 
administrative appeal rights if the 
nonrequesting spouse disagrees with the 
Service’s determination that the 
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requesting spouse is entitled to relief. 
The nonrequesting spouse’s 
participation is essential to a proper 
determination of relief. The 
nonrequesting spouse may participate 
during the preliminary determination of 
relief, and if the requesting spouse files 
an administrative appeal or a petition in 
court, the nonrequesting spouse may 
participate in those proceedings as well. 
In addition, if a requesting spouse files 
a petition in Tax Court, the IRS is 
precluded from settling with the 
requesting spouse unless the 
nonrequesting spouse agrees to the 
settlement. See Corson v. Commissioner, 
114 T.C. 354 (2000). The nonrequesting 
spouse is afforded a meaningful 
opportunity to participate in the 
administrative determination of relief, 
as well. Thus, the final regulations do 
not prohibit the nonrequesting spouse 
from administratively appealing the 
IRS’s determination that the requesting 
spouse is entitled to relief from joint 
and several liability. 


7. Section 1.6015-7 


Section 1.6015-7 of the final 
regulations reflects changes to section 
6015 that were made by section 313 of 
the CRA with respect to waivers and the 
90-day period for filing a Tax Court 
petition. 

Section 1.6015—7(c)(1) of the final 
regulations reflects the fact that when 
the requesting spouse elects relief under 
§ 1.6015-—2 or 1.6015-3, the IRS is 
restricted from taking collection actions 
until a decision of the Tax Court 
becomes final. Section 1.6015—7(c)(1) _ 
also reflects the fact that section 
6015(e)(1)(B)(i) provides that rules 
similar to the rules of section 7485 will 
apply with respect to collection actions. 
Section 7485 provides that the IRS may 


_ begin collection activity upon the filing 


of a notice of appeal from a Tax Court 
decision unless the taxpayer files an 
appeal bond. Because refunds may be 
limited under section 6015, a requesting 
spouse may be denied a refund of 
amounts collected during the pendency 
of an appeal proceeding, even if he or 
she is granted relief on appeal. 
Therefore, the IRS has determined that 
at this time it will not begin any 
collection activities against the 
requesting spouse upon the filing of a 
notice of appeal unless the expiration of 
the statute of limitations on collection is 
imminent, or that collection will be 
jeopardized by delay. 


Special Analyses 


It has been determined that these final 
regulations are not a significant 
regulatory action as defined in 
Executive Order 12866. Therefore, a 


regulatory assessment is not required. It 
has also been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to the regulations, and because these 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. 


Drafting Information 


The principal authors of the 
regulations are Bridget E. Finkenaur and 
Charles A. Hall of the Office of 
Associate Chief Counsel, Procedure and 
Administration (Administrative 
Provisions and Judicial Practice 
Division). 


List of Subjects 
26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Amendments to the Regulations 


Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 


PART 1—INCOME TAXES 


1. The authority citation for part 1 is 
amended by adding the following 
entries in numerical order to read as 
follows: 


Authority: 26 U.S.C. 7805 * * * 

Section 1.6015—1 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015-—2 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015—3 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015—4 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015—5 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015-6 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015-7 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015-—8 also issued under 26 
U.S.C. 6015(h). 

Section 1.6015—9 also issued under 26 
U.S.G. * 


2. In § 1.6013—4, paragraph (d) is 
added to read as follows: 


§1.6013-4 Applicable rules. 


* * * * * 


(d) Return signed under duress. If an 
individual asserts and establishes that 
he or she signed a return under duress, 
the return is not a joint return. The 
individual who signed such return 
under duress is not jointly and severally 
liable for the tax shown on the return or 
any deficiency in tax with respect to the 


return. The return is adjusted to reflect 
only the tax liability of the individual 
who voluntarily signed the return, and 
the liability is determined at the 
applicable rates in section 1(d) for 
married individuals filing separate 
returns. Section 6212 applies to the 
assessment of any deficiency in tax on 
such return. 


§1.6013-5 [Removed] 
3. Section 1.6013—5 is removed. 


4. Sections 1.6015—0 through 1.6015- 
9 are added to read as follows: 


§1.6015-0 Table of contents. 
This section lists captions contained 
in §§ 1.6015—1 through 1.6015-9. 


§1.6015-1 Relief from joint and several 
liability on a joint return. 


(a) In general. 

(b) Duress. 

(c) Prior closing agreement or offer in 
compromise. 

(1) In general. 

(2) Exception for agreements relating to 
TEFRA partnership proceedings. 

(3) Examples. 

(d) Fraudulent scheme. 

(e) Res judicata and collateral estoppel. 

(f) Community property laws. 

(1) In general. 

(2) Example. 

(g) Scope of this section and §§ 1.6015-2 
through 1.6015-9. 

(h) Definitions. 

(1) Requesting spouse. 

(2) Nonrequesting spouse. 

(3) Item. 

(4) Erroneous item. 

(5) Election or request. 

(i) [Reserved] 

(j) Transferee liability. 

(1) In general. 

(2) Example. 


§1.6015-2 Relief from liability applicable 
to all qualifying joint filers. 


(a) In general. 

(b) Understatement. 

(c) Knowledge or reason to know. 
(d) Inequity. 

(e) Partial relief. 

(1) In general. 

(2) Example. 


§1.6015-3 Allocation of liability for 
individuals who are no longer married, are 
legally separated, or are not members of the 
same household. 


(a) Election to allocate liability. 

(b) Definitions. 

(1) Divorced. 

(2) Legally separated. 

(3) Members of the same household. _ 
(i) Temporary absences. 
(ii) Separate dwellings. 

(c) Limitations. 

(1) No refunds. 

(2) Actual knowledge. 

(i) In general. 

(A) Omitted income. 

(B) Deduction or credit. 
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(1) Erroneous deductions in general. 

(2) Fictitious or inflated deduction. 

(ii) Partial knowledge. 

(iii) Knowledge of the source not sufficient. 

(iv) Factors supporting actual knowledge. 

(v) Abuse exception. 

(3) Disqualified asset transfers. 

(i) In general. 

(ii) Disqualified asset defined. 

(iii) Presumption. 

(4) Examples. 

(d) Allocation. 

(1) In general. 

(2) Allocation of erroneous items. 

(i) Benefit on the return. 

(ii) Fraud. 

(iii) Erroneous items of income. 

(iv) Erroneous deduction items. 

(3) Burden of proof. 

(4) General allocation method. 

(i) Proportionate allocation. 

(ii) Separate treatment items. 

(iii) Child’s liability. 

(iv) Allocation of certain items. 

(A) Alternative minimum tax. 

(B) Accuracy-related and fraud penalties. 

(5) Examples. 

(6) Alternative allocation methods. 

(i) Allocation based on applicable tax rates. 

(ii) Allocation methods provided in 
subsequent published guidance. 

(iii) Example. 


§1.6015-4 Equitable relief. 


§1.6015-5 Time and manner for 
requesting relief. 


(a) Requesting relief. 

(b) Time period for filing a request for 
relief. 

(1) In general. 

(2) Definitions. 

(i) Collection activity. 

(ii) Section 6330 notice. 

(3) Requests for relief made before 
commencement of collection activity. 

(4) Examples. 

(5) Premature requests for relief. 

(c) Effect of a final administrative 
determination. 


§1.6015-6 Nonrequesting spouse’s notice 
and opportunity to participate in 
administrative proceedings. 


(a) In general. 

(b) Information submitted. 

(c) Effect of opportunity to participate. 

(2) Waiver of the restrictions on collection. 


§1.6015-7 Tax Court review. 


(a) In general. 

(b) Time period for petitioning the Tax 
Court. 

(c) Restrictions on collection and 
suspension of the running of the period of 
limitations. 

(1) Restrictions on collection under 
§ 1.6015-2 or 1.6015-3. 

(2) Waiver of the restrictions on collecticn. 

(3) Suspension of the running of the period 
of limitations. 

(i) Relief under § 1.6015-2 or 1.6015-3. 

(ii) Relief under § 1.6015—4. 

(4) Definitions. 

(i) Levy. 

(ii) Proceedings in court. 

(iii) Assessment to which the election 
relates. 


§1.6015-8 Applicable liabilities. 

(a) In general. 

(b) Liabilities paid on or before July 22, 
1998. 

(c) Examples. 


§1.6015-9 Effective date. 


§1.6015-1 Relief from joint and several 
liability on a joint return. 

(a) In general. (1) An individual who 
qualifies and elects under section 6013 
to file a joint Federal income tax return 
with another individual is jointly and 
severally liable for the joint Federal 
income tax liabilities for that year. A 
spouse or former spouse may be 
relieved of joint and several liability for 
Federal income tax for that year under 
the following three relief provisions: 

(i) Innocent spouse relief under 
§ 1.6015-2. 

(ii) Allocation of deficiency under 
§ 1.6015-3. 

OY Equitable relief under § 1.6015—4. 

2) A requesting spouse may submit a 
single claim electing relief under both or 

either §§ 1.6015—2 and 1.6015—3, and 
requesting relief under § 1.6015—4. 
However, equitable relief under 

§ 1.6015—4 is available only to a 
requesting spouse who fails to qualify 
for relief under §§ 1.6015—2 and 1.6015— 
3. If a requesting spouse elects the 
application of either § 1.6015—2 or 
1.6015—3, the Internal Revenue Service 
will consider whether relief is 
appropriate under the other elective 
provision and, to the extent relief is 
unavailable under either, under 

§ 1.6015—4. If a requesting spouse seeks 
relief only under § 1.6015-4, the 
Secretary may not grant relief under 

§ 1.6015—2 or 1.6015—3 in the absence of 
an affirmative election made by the 
requesting spouse under either of those 
sections. If in the course of reviewing a 
request for relief only under § 1.6015—4, 
the IRS determines that the requesting 
spouse may qualify for relief under 

§ 1.6015-2 or 1.6015—3 instead of 

§ 1.6015-4, the Internal Revenue Service 
will correspond with the requesting 
spouse to see if the requesting spouse 
would like to amend his or her request 
to elect the application of § 1.6015—2 or 
1.6015-3. If the requesting spouse 
chooses to amend the claim for relief, 
the requesting spouse must submit an 
affirmative election under § 1.6015—2 or 
1.6015-3. The amended claim for relief 
will relate back to the original claim for 
purposes of determining the timeliness 
of the claim. 

(3) Relief is not available for liabilities 
that are required to be reported on a 
joint Federal income tax return but are 
not income taxes imposed under 
Subtitle A of the Internal Revenue Code 
(e.g., domestic service employment 
taxes under section 3510). 


(b) Duress. For rules relating to the 
treatment of returns signed under 
duress, see § 1.6013—4(d). 


(c) Prior closing agreement or offer in 
compromise—(1) In general. A 
requesting spouse is not entitled to 
relief from joint and several liability 
under § 1.6015—2, 1.6015—3, or 1.6015— 
4 for any tax year for which the 
requesting spouse has entered into a 
closing agreement with the 
Commissioner that disposes of the same 
liability that is the subject of the claim 
for relief. In addition, a requesting 
spouse is not entitled to relief from joint 
and several liability under § 1.6015-2, 
1.6015-3, or 1.6015—4 for any tax year 
for which the requesting spouse has 
entered into an offer in compromise 
with the Commissioner. For rules 
relating to the effect of closing 
agreements and offers in compromise, 
see sections 7121 and 7122, and the 
regulations thereunder. 

(2) Exception for agreements relating 
to TEFRA partnership proceedings. The 
rule in paragraph (c)(1) of this section 
regarding the unavailability of relief 
from joint and several liability when the 
liability to which the claim for relief 
relates was the subject of a prior closing 
agreement entered into by the 
requesting spouse, shall not apply to an 
agreement described in section 6224(c) 
with respect to partnership items (or 
any penalty, addition to tax, or 
additional amount that relates to 
adjustments to partnership items) that is 
entered into while the requesting spouse 
is a party to a pending partnership-level 
proceeding conducted under the 
provisions of subchapter C of chapter 63 
of subtitle F of the Internal Revenue 
Code (TEFRA partnership proceeding). 
If, however, a requesting spouse enters 
into a closing agreement pertaining to 
any penalty, addition to tax, or 
additional amount that relates to 
adjustments to partnership items, at a 
time when the requesting spouse is not 
a party to a pending TEFRA partnership 
proceeding (e.g., in connection with an 
affected items proceeding), then the 
provisions of paragraph (c)(1) shall 
apply. Similarly, if a requesting spouse 
enters into a closing agreement with 
respect to both partnership items 

(including affected items) and 
nonpartnership items, while the 
requesting spouse is a party toa 
pending TEFRA partnership proceeding, 
the provisions of paragraph (c)(1) shall 
apply to the portion of the closing 
agreement that relates to nonpartnership 
items and the provisions of this 
paragraph (c)(2) shall apply to the 
remainder of the closing agreement. 
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(3) Examples. The following examples 
illustrate the rules of this paragraph (c): 


Example 1. H and W file joint returns for 
taxable years 2002—2004, on which they 
claim losses attributable to H’s limited 
partnership interest in Partnership A. In 
January 2006, the Internal Revenue Service 
commences an audit under the provisions of 
subchapter C of chapter 63 of subtitle F of the 
Internal Revenue Code (TEFRA partnership 
proceeding) regarding Partnership A’s 2002- 
2004 taxable years, and sends H and Wa 
notice under section 6223(a)(1). In September 
2007, H files a bankruptcy petition under 
chapter 7 of the Bankruptcy Code and 
receives a discharge in April 2008. In August 
2008, H and W enter into a closing agreement 
with the Internal Revenue Service, in which 
H and W agree to the disallowance of some 
of the claimed losses from Partnership A for 
taxable years 2002 through 2007. W may not 
later claim relief from joint and several 
liability under section 6015 as to the 
disallowed losses attributable to Partnership 
A for taxable years 2002 to 2007. This is 
because at the time W entered into the 
closing agreement, H’s partnership items 
attributable to Partnership A had converted 
to nonpartnership items as a result of H’s 
filing of the bankruptcy petition. The 
conversion of H’s items also terminated W’s 
status as a partner in the TEFRA partnership 
proceeding regarding Partnership A. 
Consequently, the closing agreement did not 
pertain to partnership items and W was not 
a party to a pending partnership-level 
proceeding regarding Partnership A when 
she entered into the closing agreement. 
Accordingly, the exception in paragraph 
(c)(2) of this section for agreements relating 
to TEFRA partnership proceedings doés not 
apply. 

Example 2. H and W file a joint return for 
taxable year 2002, on which they claim 
$25,000 in losses attributable to H’s general 
partnership interest in Partnership B. In ~ 
November 2003, the Service proposes a 
deficiency in tax relating to H’s and W’s 2002 
joint return arising from omitted taxable 
interest income in the amount of $2,000 that 
is attributable to H. In July 2005, the Internal 
Revenue Service commences a TEFRA 
partnership proceeding regarding Partnership 
B’s 2002 and 2003 taxable years, and sends 
H and W a notice under section 6223(a)(1). 
In March 2006, H and W enter into a closing 
agreement with the Service. The closing 
agreement provides for the disallowance of 
the claimed losses from Partnership B in 
excess of H’s and W’s out-of-pocket 
expenditures relating to Partnership B for 
taxable year 2002 and any subsequent year(s) 
in which H and W claimed losses from 
Partnership B. In addition, H and W agree to 
the imposition of the accuracy-related 
penalty under section 6662 with respect to 
the disallowed losses attributable to 
partnership B. In the closing agreement, H 
and W also agree to the deficiency resulting 
from the omitted interest income for taxable 
year 2002. W may not later claim relief from 
joint and several liability under section 6015 
as to the deficiency in tax attributable to the 
omitted income of $2,000 for taxable year 
2002, because this portion of the closing 
agreement pertains to nonpartnership items. 


In contrast, W may claim relief from joint and 
several liability as to the disallowed losses 
and accuracy-related penalty attributable to 
Partnership B for taxable year 2002 or any 
subsequent year(s). This is because this 
portion of the closing agreement pertains to 
partnership and affected items and was 
entered into at a time when W was a party 

to the pending partnership-level proceeding 
regarding Partnership B. Consequently, W 
never had the opportunity to raise the 
innocent spouse defense in the course of that 
TEFRA partnership proceeding. (See 

§ 1.6015-5(b)(5) relating to premature 
claims). 

(d) Fraudulent scheme. If the 
Secretary establishes that a spouse 
transferred assets to the other spouse as 
part of a fraudulent scheme, relief is not 
available under section 6015, and 
section 6013(d)(3) applies to the return. 
For purposes of this section, a 
fraudulent scheme includes a scheme to 
defraud the Service or another third 
party, including, but not limited to, 
creditors, ex-spouses, and business 
partners. 

(e) Res judicata and collateral 
estoppel. A requesting spouse is barred 
from relief from joint and several 
liability under section 6015 by res 
judicata for any tax year for which a 
court of competent jurisdiction has 
rendered a final decision on the 
requesting spouse’s tax liability if relief 
under section 6015 was at issue in the 
prior proceeding, or if the requesting 
spouse meaningfully participated in that 
proceeding and could have raised relief 
under section 6015. A requesting spouse 
has not meaningfully participated in a 
prior proceeding if, due to the effective 
date of section 6015, relief under section 
6015 was not available in that 
proceeding. Also, any final decisions 
rendered by a court of competent 
jurisdiction regarding issues relevant to 
section 6015 are conclusive and the 
requesting spouse may be collaterally 
estopped from relitigating those issues. 

(f) Community property laws—(1) In 
general. In determining whether relief is 
available under § 1.6015-—2, 1.6015-—3, or 
1.6015—4, items of income, credits, and 
deductions are generally allocated to the 
spouses without regard to the operation 
of community property laws. An 
erroneous item is attributed to the 
individual whose activities gave rise to 
such item. See § 1.6015-—-3(d)(2). 

(2) Example. The following example 
illustrates the rule of this paragraph (f): 


Example. (i) H and W are married and have 
lived in State A (a community property state) 
since 1987. On April 15, 2003, H and W file 
a joint Federal income tax return for the 2002 
taxable year. In August 2005, the Internal 
Revenue Service proposes a $17,000 
deficiency with respect to the 2002 joint 
return. A portion of the deficiency is 
attributable to $20,000 of H’s unreported 


interest income from his individual bank 
account. The remainder of the deficiency is 
attributable to $30,000 of W’s disallowed 
business expense deductions. Under the laws 
of State A, H and W each own 1% of all 
income earned and property acquired during 
the marriage. 

(ii) In November 2005, H and W divorce 
and W timely elects to allocate the 
deficiency. Even though the laws of State A 
provide that 1% of the interest income is W’s, 
for purposes of relief under this section, the 
$20,000 unreported interest income is 
allocable to H, and the $30,000 disallowed 
deduction is allocable to W. The community 
property laws of State A are not considered 
in allocating items for this purpose. 


(g) Scope of this section and 
§§ 1.6015-2 through 1.6015-9. This 
section and §§ 1.6015-2 through 
1.6015-9 do not apply to any portion of 
a liability for any taxable yeay for which 
a claim for credit or refund is barred by 
operation of law or rule of law. 

(h) Definitions—(1) Requesting 
spouse. A requesting spouse is an 
individual who filed a joint return and 
elects relief from Federal income tax 
liability arising from that return under 
§ 1.6015-2 or 1.6015-—3, or requests 
relief from Federal income tax liability 
arising from that return under § 1.6015- 
4 


(2) Nonrequesting spouse. A 
nonrequesting spouse is the individual 
with whom the requesting spouse filed 
the joint return for the year for which 
relief from liability is sought. 

(3) Item. An item is that which is 
required to be separately listed on an 
individual income tax return or any 
required attachments. Items include, but 
are not limited to, gross income, 
deductions, credits, and basis. 

(4) Erroneous item. An erroneous item 
is any item resulting in an 
understatement or deficiency in tax to 
the extent that such item is omitted 
from, or improperly reported (including 
improperly characterized) on an 
individual income tax return. For 
example, unreported income from an 
investment asset resulting in an 
understatement or deficiency in tax is 
an erroneous item. Similarly, ordinary 
income that is improperly reported as 
capital gain resulting in an 
understatement or deficiency in tax is 
also an erroneous item. In addition, a 
deduction for an expense that is 
personal in nature that results in an 
understatement or deficiency in tax is 
an erroneous item of deduction. An 
erroneous item is also an improperly 
reported item that affects the liability on 
other returns (e.g., an improper net 
operating loss that is carried back to a 
prior year’s return). Penalties and 
interest are not erroneous items. Rather, 
relief from penalties and interest will 
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generally be determined based on the 
proportion of the total erroneous items 
from which the requesting spouse is 
relieved. If a penalty relates to a 
particular erroneous item, see § 1.6015— 
3(d)(4)(iv)(B). 

(5) Election or request. A qualifying 
election under § 1.6015—2 or 1.6015-3, 
or request under § 1.6015—4, is the first 
timely claim for relief from joint and 
several liability for the tax year for 
which relief is sought. A qualifying 
election also includes a requesting 
spouse’s second election to seek relief 
from joint and several liability for the 
same tax year under § 1.6015-3 when 
the additional qualifications of 
paragraphs (h)(5)(i) and (ii) of this 
section are met— 

(i) The requesting spouse did not 
qualify for relief under § 1.6015-3 when 
the Internal Revenue Service considered 
the first election solely because the 
qualifications of § 1.6015—3(a) were not | 
satisfied; and 

(ii) At the time of the second election, 
the qualifications for relief under 
§ 1.6015-—3(a) are satisfied. 

(i) [Reserved] 

(j) Transferee liability—(1) In general. 
The relief provisions of section 6015 do 
not negate liability that arises under the - 
operation of other laws. Therefore, a 
requesting spouse who is relieved of 
joint and several liability under 
§ 1.6015-2, 1.6015-3, or 1.6015—4 may 
nevertheless remain liable for the 
unpaid tax (including additions to tax, 
penalties, and interest) to the extent 
provided by Federal or state transferee 
liability or property laws. For the rules 
regarding the liability of transferees, see 
sections 6901 through 6904 and the 
regulations thereunder. In addition, the 
requesting spouse’s property may be 
subject to collection under Federal or 
state property laws. 

(2) Example. The following example 
illustrates the rule of this paragraph (j): 

Example. H and W timely file their 1998 
joint income tax return on April 15, 1999. H 
dies in March 2000, and the executor of H’s 
will transfers all of the estate’s assets to W. 

In July 2001, the Internal Revenué Service 
assesses a deficiency for the 1998 return. The 
items giving rise to the deficiency are 
attributable to H. W is relieved of the liability 
under section 6015, and H’s estate remains 
solely liable. The Internal Revenue Service 
may seek to collect the deficiency from W to 
the extent permitted under Federal or state 
transferee liability or property laws. 


§1.6015-2 Relief from liability applicable 
to all qualifying joint filers. 

(a) In general. A requesting spouse 
may be relieved of joint and several 
liability for tax (including additions to 
tax, penalties, and interest) from an 
understatement for a taxable year under 


this section if the requesting spouse 
elects the application of this section in 
accordance with §§ 1.6015—1(h)(5) and 
1.6015-5, and— 

(1) A joint return was filed for the 
taxable year; 

(2) On the return there is an 
understatement attributable to 
erroneous items of the nonrequesting 
spouse; 

(3) The requesting spouse establishes 


_ that in signing the return he or she did 


not know and had no reason to know of 
the understatement; and 

(4) It is inequitable to hold the 
requesting spouse liable for the 
deficiency attributable to the 
understatement. 

(b) Understatement. The term 
understatement has the meaning given 
to such term by section 6662(d)(2)(A) 
and the regulations thereunder. 

(c) Knowledge or reason to know. A 
requesting spouse has knowledge or 
reason to know of an understatement if 
he or she actually knew of the 
understatement, or if a reasonable 
person in similar circumstances would 
have known of the understatement. For 
rules relating to a requesting spouse’s 
actual knowledge, see § 1.6015—3(c)(2). 
All of the facts and circumstances are 
considered in determining whether a 
requesting spouse had reason to know of 
an understatement. The facts and 
circumstances that are considered 
include, but are not limited to, the 
nature of the erroneous item and the 
amount of the erroneous item relative to 
other items; the couple’s financial 
situation; the requesting spouse’s 
educational background and business 
experience; the extent of the requesting 
spouse’s participation in the activity 
that resulted in the erroneous item; 
whether the requesting spouse failed to 
inquire, at or before the time the return 
was signed, about items on the return or 
omitted from the return that a 
reasonable person would question; and 
whether the erroneous item represented 
a departure from a recurring pattern 
reflected in prior years’ returns (e.g., 
omitted income from an investment 
regularly reported on prior years’ 
returns). 

(d) Inequity. All of the facts and 
circumstances are considered in 
determining whether it is inequitable to 
hold a requesting spouse jointly and 
severally liable for an understatement. 
One relevant factor for this purpose is 
whether the requesting spouse 
significantly benefitted, directly or 
indirectly, from the understatement. A 
significant benefit is any benefit in 
excess of normal support. Evidence of 
direct or indirect benefit may consist of 
transfers of property or rights to 


property, including transfers that may 
be received several years after the year 
of the understatement. Thus, for 
example, if a requesting spouse receives 
property (including life insurance 
proceeds) from the nonrequesting 
spouse that is beyond normal support 
and traceable to items omitted from 
gross income that are attributable to the 
nonrequesting spouse, the requesting 
spouse will be considered to have 
received significant benefit from those 
items. Other factors that may also be 
taken into account, if the situation 
warrants, include the fact that the 
requesting spouse has been deserted by 
the nonrequesting spouse, the fact that 
the spouses have been divorced or 
separated, or that the requesting spouse 
received benefit on the return from the 
understatement. For guidance 
concerning the criteria to be used in 
determining whether it is inequitable to 
hold a requesting spouse jointly and 
severally liable under this section, see 
Rev. Proc. 2000-15 (2000—1 C.B. 447), or 
other guidance published by the’ 
Treasury and IRS (see § 601.601(d)(2) of 
this chapter). 


(e) Partial relief—(1) In general. If a 
requesting spouse had no knowledge or 
reason to know of only a portion of an 
erroneous item, the requesting spouse 
may be relieved of the liability 
attributable to that portion of that item, 
if all other requirements are met with 
respect to that portion. 


(2) Example. The following example 
illustrates the rules of this paragraph (e): 


Example. H and W are married and file 
their 2004 joint income tax return in March 
2005. In April 2006, H is convicted of 
embezzling $2 million from his employer 
during 2004. H kept all of his embezzlement 
income in an individual bank account, and 
he used most of the funds to support his 
gambling habit. H and W had a joint bank 
account into which H and W deposited all of 
their reported income. Each month during 
2004, H transferred an additional $10,000 
from the individual account to H and W’s 
joint bank account. W paid the household 
expenses using this joint account, and 
regularly received the bank statements 
relating to the account. W had no knowledge 
or reason to know of H’s embezzling 
activities. However, W did have knowledge 
and reason to know of $120,000 of the $2 
million of H’s embezzlement income at the 
time she signed the joint return because that 
amount passed through the couple’s joint 
bank account. Therefore, W may be relieved 
of the liability arising from $1,880,000 of the 
unreported embezzlement income, but she 
may not be relieved of the liability for the 
deficiency arising from $120,000 of the 
unreported embezzlement income of which 
she knew and had reason to know. 
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§1.6015-3 Allocation of deficiency for 
individuals who are no longer married, are 
legally separated, or are not members of the 
same household. 

(a) Election to allocate deficiency. A. 
requesting spouse may elect to allocate 
a deficiency if, as defined in paragraph 
(b) of this section, the requesting spouse 
is divorced, widowed, or legally 
separated, or has not been a member of 
the same household as the 
nonrequesting spouse at any time 
during the 12-month period ending on 
the date an election for relief is filed. 
For purposes of this section, the marital 
status of a deceased requesting spouse 
will be determined on the earlier of the 
date of the election or the date of death 
in accordance with section 7703(a)(1). 
Subject to the restrictions of paragraph 
(c) of this section, an eligible requesting 
spouse who elects the application of 
this section in accordance with 
§§ 1.6015—1(h)(5) and 1.6015-5 
generally may be relieved of joint and 
several liability for the portion of any 
deficiency that is allocated to the 
nonrequesting spouse pursuant to the 
allocation methods set forth in 
paragraph (d) of this section. Relief may 
be available to both spouses filing the 
joint return if each spouse is eligible for 
and elects the application of this 
section. 

(b) Definitions—(1) Divorced. A 
determination of whether a requesting 

‘ spouse is divorced for purposes of this 
section will be made in accordance with 
section 7703 and the regulations 
thereunder. Such determination will be 
made as of the date the election is filed. 

(2) Legally separated. A determination 
of whether a requesting spouse is legally 
separated for purposes of this section 
will be made in accordance with section 
7703 and the regulations thereunder. 
Such determination will be made as of 
the date the election is filed. 

(3) Members of the same household— 
(i) Temporary absences. A requesting 
spouse and a nonrequesting spouse are 
considered members of the same 
household during either spouse’s 
temporary absences from the household 
if it is reasonable to assume that the 
absent spouse will return to the 
household, and the household or a 
substantially equivalent household is 
maintained in anticipation of such 
return. Examples of temporary absences 
may include, but are not limited to, 
absence due to incarceration, illness, 
business, vacation, military service, or 
education. 

(ii) Separate dwellings. A husband 
and wife who reside in the same 
‘dwelling are considered members of the 
same household. In addition, a husband 
and wife who reside in two separate 


dwellings are considered members of 
the same household if the spouses are 
not estranged or one spouse is 
temporarily absent from the other’s 
household within the meaning of 
paragraph (b)(3)(i) of this section. 

(c) Limitations—(1) No refunds. Relief 
under this section is only available for 
unpaid liabilities resulting from 
understatements of liability. Refunds are 
not authorized under this section. 

(2) Actual knowledge—(i) In general. 
If, under section 6015(c)(3)(C), the 
Secretary demonstrates that, at the time 
the return was signed, the requesting 
spouse had actual knowledge of an 
erroneous item that is allocable to the 
nonrequesting spouse, the election to 
allocate the deficiency attributable to 
that item is invalid, and the requesting 
spouse remains liable for the portion of 
the deficiency attributable to that item. 
The Service, having both the burden of 


_ production and the burden of 


persuasion, must establish, by a 
preponderance of the evidence, that the 
requesting spouse had actual knowledge 
of the erroneous item in order to 
invalidate the election. 

(A) Omitted income. In the case of 
omitted income, knowledge of the item 
includes knowledge of the receipt of the 
income. For example,.assume W 
received $5,000 of dividend income 
from her investment in X Co. but did 
not report it on the joint return. H knew 
that W received $5,000 of dividend 
income from X Co. that year. H had 
actual knowledge of the erroneous item 
(i.e., $5,000 of unreported dividend 
income from X Co.), and no relief is 
available under this section for the 
deficiency attributable to the dividend 
income from X Co. This rule applies 
equally in situations where the other 
spouse has unreported income although 
the spouse does not have an actual 
receipt of cash (e.g., dividend 
reinvestment or a distributive share 
from a flow-through entity shown on 
Schedule K-1, ‘“‘Partner’s Share of 
Income, Credits, Deductions, etc.’’). 

(B) Deduction or credit—(1) Erroneous 
deductions in general. In the case of an 
erroneous deduction or credit, 
knowledge of the item means 
knowledge of the facts that made the 
item not allowable as a deduction or 
credit. 

(2) Fictitious or inflated deduction. If 
a deduction is fictitious or inflated, the 
IRS must establish that the requesting 
spouse actually knew that the 
expenditure was not incurred, or not 
incurred to that extent. 

(ii) Partial knowledge. If a requesting 
spouse had actual knowledge of only a 
portion of an erroneous item, then relief 
is not available for that portion of the 


erroneous item. For example, if H knew 
that W received $1,000 of dividend 
income and did not know that W 
received an additional $4,000 of 
dividend income, relief would not be 
available for the portion of the 
deficiency attributable to the $1,000 of 
dividend income of which H had actual 
knowledge. A requesting spouse’s actual 
knowledge of the proper tax treatment 
of an item is not relevant for purposes 
of demonstrating that the requesting 
spouse had actual knowledge of an 
erroneous item. For example, assume H 
did not know W’s dividend income 
from X Co. was taxable, but knew that 

W received the dividend income. Relief 
is not available under this section. In 
addition, a requesting spouse’s 
knowledge of how an erroneous item 
was treated on the tax return is not 
relevant to a determination of whether 
the requesting spouse had actual 
knowledge of the item. For example, 
assume that H knew of W’s dividend 
income, but H failed to review the 
completed return and did not know that 
W omitted the dividend income from 
the return. Relief is not available under 
this section. 

(iii) Knowledge of the source not 
sufficient. Knowledge of the source of 
an erroneous item is not sufficient to 
establish actual knowledge. For 
example, assume H knew that W owned 
X Co. stock, but H did not know that X 
Co. paid dividends to W that year. H’s 
knowledge of W’s ownership in X Co. is 
not sufficient to establish that H had 
actual knowledge of the dividend 
income from X Co. In addition, a 
requesting spouse’s actual knowledge 
may not be inferred when the requesting 
spouse merely had reason to know of 
the erroneous item. Even if H’s 
knowledge of W’s ownership interest in 
X Co. indicates a reason to know of the 
dividend income, actual knowledge of 
such dividend income-cannot be 
inferred from H’s reason to know. 
Similarly, the IRS need not establish 
that a requesting spouse knew of the 
source of an erroneous item in order to 
establish that the requesting spouse had 
actual knowledge of the item itself. For 
example, assume H knew that W 
received $1,000, but he did not know 
the source of the $1,000. W and H omit 
the $1,000 from their joint return. H has 
actual knowledge of the item giving rise 
to the deficiency ($1,000), and relief is 
not available under this section. 

(iv) Factors supporting actual 
knowledge. To demonstrate that a 
requesting spouse had actual knowledge 
of an erroneous item at the time the 
return was signed, the IRS may rely 
upon all of the facts and circumstances. 
One factor that may be relied upon in 
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demonstrating that a requesting spouse 
had actual knowledge of an erroneous 
item is whether the requesting spouse 
made a deliberate effort to avoid 
learning about the item in order to be 
shielded from liability. This factor, 
together with all other facts and 
circumstances, may demonstrate that 
the requesting spouse had actual 
knowledge of the item, and the 
requesting spouse’s election would be 
invalid with respect to that entire item. 
Another factor that may be relied upon 
in demonstrating that a requesting 
spouse had actual knowledge of an 
erroneous item is whether the 
requesting spouse and the 
nonrequesting spouse jointly owned the 
property that resulted in the erroneous 
item. Joint ownership is a factor 
supporting a finding that the requesting 
spouse had actual knowledge of an 

_ erroneous item. For purposes of this 
paragraph, a requesting spouse will not 
be considered to have had an ownership 
interest in an item based solely on the 
operation of community property law. 
Rather, a requesting spouse who resided 
in a community property state at the 
time the return was signed will be 
considered to have had an ownership 
interest in an item only if the requesting 
spouse’s name appeared on the 
ownership documents, or there 
otherwise is an indication that the 
requesting spouse asserted dominion 
and control over the item. For example, 
assume H and W live in State A, a 
community property state. After their 
marriage, H opens a bank account in his 
name. Under the operation of the 
community property laws of State A, W 
owns 1’ of the bank account. However, 
W does not have an ownership interest 
in the account for purposes of this 
paragraph (c)(2)(iv) because the account 
is not held in her name and there is no 
other indication that she asserted 
dominion and control over the item. 

(v) Abuse exception. If the requesting 
spouse establishes that he or she was 
the victim of domestic abuse prior to the 
time the return was signed, and that, as 
a result of the prior abuse, the 
requesting spouse did not challenge the 
treatment of any items on the return for 
fear of the nonrequesting spouse’s 
retaliation, the limitation on actual 
knowledge in this paragraph (c) will not 
apply. However, if the requesting 
spouse involuntarily executed the 
return, the requesting spouse may 
choose to establish that the return was 
signed under duress. In such a case, 

§ 1.6013—4(d) applies. 

(3) Disqualified asset transfers—(i) In 
general. The portion of the deficiency 
for which a requesting spouse is liable 
is increased (up to the entire amount of 


the deficiency) by the value of any 
disqualified asset that was transferred to 
the requesting spouse. For purposes of 
this paragraph (c)(3), the value of a 
disqualified asset is the fair market 
value of the asset on the date of the 
transfer. 

(ii) Disqualified asset defined. A 
disqualified asset is any property or 
right to property that was transferred 
from the nonrequesting spouse to the 
requesting spouse if the principal 
purpose of the transfer was the 
avoidance of tax or payment of tax 
(including additions to tax, penalties, 
and interest). 

(iii) Presumption. Any asset 
transferred from the nonrequesting 
spouse to the requesting spouse during 
the 12-month period before the mailing 
date of the first letter of proposed 
deficiency (e.g., a 30-day letter or, if no 
30-day letter is mailed, a notice of 
deficiency) is presumed to be a 
disqualified asset. The presumption also 
applies to any asset that is transferred 
from the nonrequesting spouse to the 
requesting spouse after the mailing date 
of the first letter of proposed deficiency. 
The presumption does not apply, 
however, if the requesting spouse 
establishes that the asset was transferred 
pursuant to a decree of divorce or 
separate maintenance or a written 
instrument incident to such a decree. If 
the presumption does not apply, but the 
Internal Revenue Service can establish 
that the purpose of the transfer was the 
avoidance of tax or payment of tax, the 
asset will be disqualified, and its value 
will be added to the amount of the 
deficiency for which the requesting 
spouse remains liable. If the 
presumption applies, a requesting 
spouse may still rebut the presumption 
by establishing that the principal 
purpose of the transfer was not the 
avoidance of tax or payment of tax. 

(4) Examples. The following examples 
illustrate the rules in this paragraph (c): 

Example 1. Actual knowledge of an 
erroneous item. (i) H and W file their 2001 
joint Federal income tax return on April 15, 
2002. On the return, H and W report W’s self- 
employment income, but they do not report 
W’s self-employment tax on that income. H 
and W divorce in July 2003. In August 2003, 
H and W receive a 30-day letter from the 
Internal Revenue Service proposing a 

deficiency with respect to W’s unreported 
self-employment tax on the 2001 return. On 
November 4, 2003, H files an election to 
allocate the deficiency to W. The erroneous 
item is the self-employment income, and it 
is allocable to W. H knows that W earned 
income in 2001 as a self-employed musician, 
but he does not know that self-employment 
tax must be reported on and paid with a joint 
return. 

(ii) H’s election to allocate the deficiency 
to W is invalid because, at the time H signed 


the joint return, H had actual knowledge of 
W’s self-employment income. The fact that H 
was unaware of the tax consequences of that 
income (i.e., that an individual is required to 
pay self-employment tax on that income) is 
not relevant. 
Example 2. Actual knowledge not inferred 


from a requesting spouse’s reason to know. 


(i) H has long been an avid gambler. H 
supports his gambling habit and keeps all of 
his gambling winnings in an individual bank 
account, held solely in his name. W knows 
about H’s gambling habit and that he keeps 

a separate bank account, but she does not 
know whether he has any winnings because 
H does not tell her, and she does not 
otherwise know of H’s bank account 
transactions. H and W file their 2001 joint 
Federal income tax return on April 15, 2002. 
On October 31, 2003, H and W receive a 30- 
day letter proposing a $100,000 deficiency 
relating to H’s unreported gambling income. - 
In February 2003, H and W divorce, and in 
March 2004, W files an election under 
section 6015(c) to allocate the $100,000 
deficiency to H. 

(ii) While W may have had reason to know 
of the gambling income because she knew of 
H’s gambling habit and separate account, W 
did not have actual knowledge of the 
erroneous item (i.e., the gambling winnings). 
The Internal Revenue Service may not infer 
actual knowiedge from W’s reason to know 
of the income. Therefore, W’s election to 
allocate the $100,000 deficiency to H is valid. 

Example 3. Actual knowledge and failure 
to review return. (i) H and W are legally 
separated. In February 1999, W signs a blank 
joint Federal income tax return for 1998 and 
gives it to H to fill out. The return was timely 
filed on April 15, 1999. In September 2001, 
H and W receive a 30-day letter proposing a 
deficiency relating to $100,000 of unreported 
dividend income received by H with respect 
to stock of ABC Co. owned by H. W knew 
that H received the $100,000 dividend 
payment in August 1998, but she did not 
know whether H reported that payment on 
the joint return. 

(ii) On January 30, 2002, W files an 
election to allocate the deficiency from the 
1998 return to H. W claims she did not 
review the completed joint return, and 
therefore, she had no actual knowledge that 
there was an understatement of the dividend 


income. W’s election to allocate the > 


deficiency to H is invalid because she had 
actual knowledge of the erroneous item 
(dividend income from ABC Co.) at the time 
she signed the return. The fact that W signed 
a blank return is irrelevant. The result would 
be the same if W had not reviewed the 
completed return or if W had reviewed the 
completed return and had not noticed that ~ 
the item was omitted. 

Example 4. Actual knowledge of an 
erroneous item of income. (i) H and W are 
legally separated. In June 2004, a deficiency 
is proposed with respect to H’s and W’s 2002 
joint Federal income tax return that is 
attributable to $30,000 of unreported income 
from H’s plumbing business that should have 
been reported on a Schedule C. No Schedule 
C was attached to the return. At the time W 
signed the return, W knew that H had a 
plumbing business but did not know whether 
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H received any income from the business. 
W’s election to allocate to H the deficiency 
attributable to the $30,000 of unreported 
plumbing income is valid. 

(ii) Assume the same facts as in paragraph 
(i) of this Example 5 except that, at the time 
W signed the return, W knew that H received 
$20,000 of plumbing income. W’s election to 
allocate to H the deficiency attributable to the 
$20,000 of unreported plumbing income (of 
which W had actual knowledge) is invalid. 
W’s election to allocate to H the deficiency 
attributable to the $10,000 of unreported 
plumbing income (of which W did not have 
actual knowledge) is valid. 

(iii) Assume the same facts as in paragraph 
(i) of this Example 5 except that, at the time 
W signed the return, W did not know the 
exact amount of H’s plumbing income. W did 
know, however, that H received at least 
$8,000 of plumbing income. W’s election to 
allocate to H the deficiency attributable to 
$8,000 of unreported plumbing income (of 
which W had actual knowledge) is invalid. 
W’s election to allocate to H the deficiency 
attributable to the remaining $22,000 of 
unreported plumbing income (of which W 
did not have actual knowledge) is valid. 

(iv) Assume the same facts as in paragraph 
(i) of this Example 5 except that H reported 
$26,000 of plumbing income on the return 
and omitted $4,000 of plumbing income from 
the return. At the time W signed the return, 
W knew that H was a plumber, but she did 
not know that H earned more than $26,000 
that year. W’s election to allocate to H the 
deficiency attributable to the $4,000 of 
unreported plumbing income is valid 
because she did not have actual knowledge 
that H received plumbing income in excess 
of $26,000. 

(v) Assume the same facts as in paragraph 
(i) of this Example 5 except that H reported 
only $20,000 of plumbing income on the 
return and omitted $10,000 of plumbing 
income from the return. At the time W signed 
the return, W knew that H earned at least 
$26,000 that year as a plumber. However, W 
did not know that, in reality, H earned 
$30,000 that year as a plumber. W’s election 
to allocate to H the deficiency attributable to 
the $6,000 of unreported plumbing income 
(of which W had actual knowledge) is 
invalid. W’s election to allocate to H the 
deficiency attributable to the $4,000 of 
unreported plumbing income (of which W 
did not have actual knowledge) is valid. 

Example 5. Actual knowledge of a 
deduction that is an erroneous item. (i) H and 
W are legally separated. In February 2005, a 
deficiency is asserted with respect to their 
2002 joint Federal income tax return. The 
deficiency is attributable to a disallowed 
$1,000 deduction for medical expenses H 
claimed he incurred. At the time W signed 
the return, W knew that H had not incurred 
any medical expenses. W’s election to 
allocate to H the deficiency attributable to the 
disallowed medical expense deduction is 
invalid because W had actual knowledge that 
H had not incurred any medical expenses. 

(ii) Assume the same facts as in paragraph 


(i) of this Example 6 except that, at the time 
_W signed the return, W did not know 


whether H had incurred any medical . 
expenses. W’s election to allocate to H the 


deficiency attributable to the disallowed 
medical expense deduction is valid because 
she did not have actual knowledge that H 
had not incurred any medical expenses. 

(iii) Assume the same facts as in paragraph 
(i) of this Example 6 except that the Internal 
Revenue Service disallowed $400 of the 
$1,000 medical expense deduction. At the 
time W signed the return, W knew that H had 
incurred some medical expenses but did not 
know the exact amount. W’s election to 
allocate to H the deficiency attributable to the 
disallowed medical expense deduction is 
valid because she did not have actual 
knowledge that H had not incurred medical 
expenses (in excess of the floor amount 
under section 213(a)) of more than $600. 

(iv) Assume the same facts as in paragraph 
(i) of this Example 6 except that H claims a 
medical expense deduction of $10,000 and 
the Internal Revenue Service disallows 
$9,600. At the time W signed the return, W 
knew H had incurred some medical expenses 
but did not know the exact amount. W also 
knew that H incurred medical expenses (in 
excess of the floor amount under section 
213(a)) of no more than $1,000. W’s election 
to allocate to H the deficiency attributable to 
the portion of the overstated deduction of 
which she had actual knowledge ($9,000) is 
invalid. W’s election to allocate the 
deficiency attributable to the portion of the 
overstated deduction of which she had no 
knowledge ($600) is valid. 


Example 6. Disqualified asset presumption. 


(i) H and W are divorced. In May 1999, W 
transfers $20,000 to H, and in April 2000, H 
and W receive a 30-day letter proposing a 
$40,000 deficiency on their 1998 joint 
Federal income tax return. The liability 
remains unpaid, and in October 2000, H 
elects to allocate the deficiency under this 
section. Seventy-five percent of the net 
amount of erroneous items are allocable to 
W, and 25% of the net amount of erroneous 
items are allocable to H. 

(ii) In accordance with the proportionate 
allocation method (see paragraph (d)(4) of 
this section), H proposes that $30,000 of the 
deficiency be allocated to W and $10,000 be 
allocated to himself. H submits a signed 
statement providing that the principal 
purpose of the $20,000 transfer was not the 
avoidance of tax or payment of tax, but he 
does not submit any documentation 
indicating the reason for the transfer. H has 
not overcome the presumption that the 
$20,000 was a disqualified asset. Therefore, 
the portion of the deficiency for which H is 
liable ($10,000) is increased by the value of 


’ the disqualified asset ($20,000). H is relieved 


of liability for $10,000 of the $30,000 
deficiency allocated to W, and remains 
jointly and severally liable for the remaining 
$30,000 of the deficiency (assuming that H 
does not qualify for relief under any other 
provision). 

Example 7. Disqualified asset presumption 
inapplicable. On May 1, 2001, H and W 
receive a 30-day letter regarding a proposed 
deficiency on their 1999 joint Federal income 
tax return relating to unreported capital gain 
from H’s sale of his investment in Z stock. 

W had no actual knowledge of the stock sale. 
The deficiency is assessed in November 
2001, and in December 2001, H and W 


divorce. According to a decree of divorce, H 
must transfer 1/2 of his interest in mutual 
fund A to W. The transfer takes place in 
February 2002. In August 2002, W elects to 
allocate the deficiency to H. Although the 
transfer of 2 of H’s interest in mutual fund 
A took place after the 30-day letter was 
mailed, the mutual fund interest is not 
presumed to be a disqualified asset because 
the transfer of H’s interest in the fund was 
made pursuant to a decree of divorce. 

Example 8. Overcoming the disqualified 
asset presumption. (i) H and W are married 
for 25 years. Every September, on W’s 
birthday, H gives W a gift of $500. On 
February 28, 2002, H and W receive a 30-day 
letter from the Internal Revenue Service 
relating to their 1998 joint individual Federal 
income tax return. The deficiency relates to 
H’s Schedule C business, and W had no 
knowledge of the items giving rise to the 
deficiency. H and W are legally separated in 
June 2003, and, despite the separation, H 
continues to give W $500 each year for her 
birthday. H is not required to give such 
amounts pursuant to a decree of divorce or 
separate maintenance. 

(ii) On January 27, 2004, W files an 
election to allocate the deficiency to H. The 
$1,500 transferred from H to W from 
February 28, 2001 (a year before the 30-day 
letter was mailed) to the present is presumed 
disqualified. However, W may overcome the 
presumption that such amounts were 
disqualified by establishing that such 
amounts were birthday gifts from H and that 
she has received such gifts during their entire 
marriage. Such facts would show that the 
amounts were not transferred for the purpose 
of avoidance of tax or payment of tax. 


(d) Allocation—(1) In general. (i) An 
election to allocate a deficiency limits 
the requesting spouse’s liability to that 
portion of the deficiency allocated to the 
requesting spouse pursuant to this 
section. 

(ii) Only a requesting spouse may 
receive relief. A nonrequesting spouse 
who does not also elect relief under this 
section remains liable for the entire 
amount of the deficiency. Even if both 
spouses elect to allocate a deficiency 
under this section, there may be a 
portion of the deficiency that is not 
allocable, for which both spouses 
remain jointly and severally liable. 

(2) Allocation of erroneous items. For 
purposes of allocating a deficiency 
under this section, erroneous items are 
generally allocated to the spouses as if 
separate returns were filed, subject to 
the following four exceptions: 

(i) Benefit on the return. An erroneous 
item that would otherwise be allocated 
to the nonrequesting spouse is allocated 
to the requesting spouse to the extent 
that the requesting spouse received a tax 
benefit on the joint return. 

(ii) Fraud. The Internal Revenue 
Service may allocate any item between 
the spouses if the Internal Revenue 
Service establishes that the allocation is 
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appropriate due to fraud by one or both 
spouses. 

(iii) Erroneous items of income. 
Erroneous items of income are allocated 
to the spouse who was the source of the 
income. Wage income is allocated to the 
spouse who performed the services 
producing such wages. Items of business 
or investment income are allocated to 
the spouse who owned the business or 
investment. If both spouses owned an 
interest in the business or investment, 
the erroneous item of income is 
generally allocated between the spouses 
in proportion to each spouse’s 
ownership interest in the business or 
investment, subject to the limitations of 
paragraph (c) of this section. In the 
absence of clear and convincing 
evidence supporting a different 
allocation, an erroneous income item 
relating to an asset that the spouses 
owned jointly is generally allocated 
50% to each spouse, subject to the 
limitations in paragraph (c) of this 


X = (deficiency) x 


where X = the portion of the deficiency 
allocable to the spouse. 

(B) The proportionate allocation 
applies to any portion of the deficiency 
other than— 

(1) Any portion of the deficiency 
attributable to erroneous items allocable 
to the nonrequesting spouse of which 
the requesting spouse had actual 
knowledge; 

(2) Any portion of the deficiency 
attributable to separate treatment items 
(as defined in paragraph (d)(4)(ii) of this 
section); 

(3) Any portion of the deficiency 
relating to the liability of a child (as 
defined in paragraph (d)(4)(iii) of this 
section) of the requesting spouse or 
nonrequesting spouse; 

(4) Any portion of the deficiency 
attributable to alternative minimum tax 
under section 55; 

(5) Any portion of the deficiency 
attributable to accuracy-related or fraud 
penalties; 

(6) Any portion of the deficiency 
allocated pursuant to alternative 
allocation methods authorized under 
paragraph (d)(6) of this section. 

(ii) Separate treatment items. Any 
portion of a deficiency that is 
attributable to an item allocable solely 
to one spouse and that results from the 
disallowance of a credit, or a tax or an 
addition to tax (other than tax imposed 
by section 1 or section 55) that is 
required to be included with a joint 


section and the exceptions in paragraph 
(c)(2)(iv) of this section. For rules 
regarding the effect of community 
property laws, see § 1.6015-1(f) and 


_ paragraph (c)(2)(iv) of this section. 


(iv) Erroneous deduction items. 
Erroneous deductions related to a 
business or investment are allocated to 
the spouse who owned the business or 
investment. If both spouses owned an 
interest in the business or investment, 
an erroneous deduction item is 
generally allocated between the spouses 
in proportion to each spouse’s 
ownership interest in the business or 
investment. In the absence of clear and 
convincing evidence supporting a 
different allocation, an erroneous 
deduction item relating to an asset that 
the spouses owned jointly is generally 
allocated 50% to each spouse, subject to 
the limitations in paragraph (c) of this 
section and the exceptions in paragraph 
(d)(4) of this section. Deduction items 
unrelated to a business or investment 


allocable to the spouse 


net amount of erroneous items 


are also generally allocated 50% to each 
spouse, unless the evidence shows that 
a different allocation is appropriate. 


(3) Burden of proof. Except for 
establishing actual knowledge under 
paragraph (c)(2) of this section, the 
requesting.spouse must prove that all of 
the qualifications for making an election 
under this section are satisfied and that 
none of the limitations (including the 
limitation relating to transfers of 
disqualified assets) apply. The 
requesting spouse must also establish 
the proper allocation of the erroneous 
items. 


(4) General allocation method—(i) 
Proportionate allocation. (A) The 
portion of a deficiency allocable to a 
spouse is the amount that bears the 
same ratio to the deficiency as the net 
amount of erroneous items allocable to 
the spouse bears to the net amount of all 
erroneous items. This calculation may 
be expressed as follows: 


return (a separate treatment item) is 
allocated separately to that spouse. If 
such credit or tax is attributable in 
whole or in part to both spouses, then 
the IRS will determine on a case by case 
basis how such item will be allocated. 
Once the proportionate allocation is 
made, the liability for the requesting 
spouse’s separate treatment items is 
added to the requesting spouse’s share 
of the liability. 

(iii) Child’s liability. Any portion of a 
deficiency relating to the liability ofa 
child of the requesting and 
nonrequesting spouse is allocated 
jointly to both spouses. For purposes of 
this paragraph, a child does not include 
the taxpayer’s stepson or stepdaughter, 
unless such child was legally adopted 
by the taxpayer. If the child is the child 
of only one of the spouses, and the other 
spouse had not legally adopted such 
child, any portion of a deficiency 
relating to the liability of such child is 
allocated solely to the parent spouse. 

(iv) Allocation of certain items—{A) 
Alternative minium tax. Any portion of 
a deficiency relating to the alternative 
minimum tax under section 55 will be 
allocated appropriately. 

(B) Accuracy-related and fraud 
penalties. Any accuracy-related or fraud 
penalties under section 6662 or 6663 are 
allocated to the spouse whose item 
generated the penalty. 

(5) Examples. The following examples 
illustrate the rules of this paragraph (d). 


net amount of all erroneous items 


In each example, assume that the 
requesting spouse or spouses qualify to 
elect to allocate the deficiency, that any 
election is timely made, and that the 
deficiency remains unpaid. In addition, 
unless otherwise stated, assume that 
neither spouse has actual knowledge of 
the erroneous items allocable to the 
other spouse. The examples are as 
follows: f 

Example 1. Allocation of erroneous items. 
(i) H and W file a 2003 joint Federal income 
tax return on April 15, 2004. On April 28, 
2006, a deficiency is assessed with respect to 
their 2003 return. Three erroneous items give 
rise to the deficiency— 

(A) Unreported interest income, of which . 
W had actual knowledge, from H’s and W’s 
joint bank account; 

(B) A disallowed business expense 
deduction on H’s Schedule C; and 

(C) A disallowed Lifetime Learning Credit 
for W’s post-secondary education, paid for by 
W 


(ii) H and W divorce in May 2006, and in 
September 2006, W timely elects to allocate 
the deficiency. The erroneous items are 
allocable as follows: 

(A) The interest income would be allocated 
¥ to H and 1% to W, except that W has actual 
knowledge of it. Therefore, W’s election to 
allocate the portion of the deficiency 
attributable to this item is invalid, and W 
remains jointly and severally liable for it. 

(B) The business expense deduction is 
allocable to H. 

(C) The Lifetime Learning Credit is 
allocable to W. 

Example 2. Proportionate allocation. (i) W 
and H timely file their 2001 joint Federal 
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income tax return on April 15, 2002. On (A) A disallowed $15,000 business (E) A disallowed $40,000 interest 
August 16, 2004, a $54,000 deficiency is deduction allocable toH; deduction allocable to W. 
assessed with respect to their 2001 joint (B) $20,000 of unreported income allocable (ii) In total, there are $120,000 worth of 
return. H and W divorce on October 14, 2004, '° ra A dinallowed $5,000 'deductic f erroneous items, of which $80,000 are 
i we ion for 4 
and W timely elects to allocate the educational expenge:alloceble to H: attributable to W and $40,000 are attributable 


deficiency. Five erroneous items give rise to 


: (D) A disallowed $40,000 charitable toH. 
the deficiency— 


= contribution deduction allocable to W; and 


W’s items H’s items 


$40,000 charitable deduction $15,000 business deduction 
40,000 interest deduction 20,000 unreported income 
5,000 education deduction 


$80,000 $40,000 


(iii) The ratio of erroneous items allocable Example 3. Proportionate allocation with (ii) The erroneous items total $12,000. 
to W to the total erroneous items is 7 joint erroneous item. (i) On September 4, Generally, income, deductions, or credits 
($80,000/$120,000). W’s liability is limited to 2001, W elects to allocate a $3,000 deficiency from jointly held property that are erroneous 
$36,000 of the deficiency (7/s of $54,000). The for the 1998 tax year to H. Three erroneous items are allocable 50% to each spouse. 


Internal Revenue Service may collect up to items give rise to the deficiency— However, in this case, both spouses had 
$36,000 from W and up to $54,000 from H (A) Unreported interest in the amount of actual — sedge — ae eae “joa 
(the total amount collected, however, may $4,000 from a joint bank account; the d fi 
not exceed $54,000). If H also made an (B) A disallowed deduction for business 


2 this item is invalid, and W and H remain 
election, there would be no remaining joint expenses in the amount of $2,000 attributable jointly and severally liable for this portion. 


and several liability, and the Internal to H’s business; and Assume that this portion is $1,000. W may 
Revenue Service would be permitted to (C) Unreported wage income in the amount allocate the remaining $2,000 of the 
collect $36,000 from W and $18,000 from H. _ of $6,000 attributable to W’s second job. deficiency. 


H’s items W’s items 


$2,060 business deduction $6,000 wage income 7 
Total allocable items: $8,000 of the allocated deficiency plus $1,000 of the (ii) H and W both elect to allocate the 

i (iii) The ratio of erroneous items allocable _ deficiency attributable to the joint bank deficiency. 

to W to the total erroneous items is 9/4 account interest). _ (iii) The $2,000 Lifetime Learning Credit 


($6,000/$8,000). W’s liability is limited to 
$1,500 of the deficiency (4 of $2,000) 
allocated to her. The Internal Revenue 
Service may collect up to $2,500 from W (% 


Example 4. Separate treatment items and the $14,000 self-employment tax are STIs 
(STIs). (i) On September 1, 2006, a $28,000 _ totaling $16,000. The amount of erroneous 
deficiency is assessed with respect toH’s and tems 

, W’s 2003 joint return. The deficiency is the proportionate allocation ratio 1s pv2, 
ofthe tl ple $1.00 items unreported income end $8000 
account interest) and up to $3,000 from H (A) A disallowed Lifetime Learning Credit pcg aceasta sot a oa ion). 
(the total amount collected, however, cannot _°f $2,000 attributable to H; Secaee 


“ < i ion i d by the 

| exceed $3,000). (B) A disallowed business expense 

4 (iv) Assume H also elects to allocate the deduction of $8,000 attributable to H; $12,000). 

3 1998 deficiency. H is relieved of liability for (C) Unreported income of $24,000 = . 

3 ¥a of the deficiency, which is allocated to W. _ attributable to W; and (iv) Of the $32,000 of proportionate 

; H’s relief totals $1,500 (9/4 of $2,000). H (D) Unreported self-employment tax of allocation items, $24,000 is allocable to 
. remains liable for $1,500 of the deficiency (% $14,000 attributable to W. W, and $8,000 is allocable to H. 


W’s share of allocable items 
3/4 ($24,000/$32,000) 


H’s share of allocable items 
($8,000/$32,000) 


4 (v) W’s liability for the portion ofthe _ portion is limited to $3,000 (14 of 
4 deficiency subject to proportionate $12,000). 

allocation is limited to $9,000 (%/ of (vi) After the proportionate allocation 
$12,000) and H’s liability for such is completed, the amount of the STIs is 


added to each spouse’s allocated share 
of the deficiency. 


W’s share of total deficiency H’s share of total deficiency 


$9,000 allocated deficiency $3,000 allocated deficiency 
fl 14,000 self-employment tax 2,000 Lifetime Learning Credit 


$23,000 $5,000 


(vii) Therefore, W’s liability is limited Example 5. Requesting spouse receives a his business on Schedule C, and W reports 

to $23,000 and H’s liability is limited to benefit on the joint return from the $50,000 of wage income. On their 2001 joint 

$5,000 nonrequesting spouse’s erroneous item. (i)In Federal income tax return, H deducts $20,000 
ps 2001, H reports gross income of $4,000 from __ of business expenses resulting in a net loss 
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from his business of $16,000. H and W 
divorce in September 2002, and on May 22, 
2003, a $5,200 deficiency is assessed with 
respect to their 2001 joint return. W elects to 
allocate the deficiency. The deficiency on the 
joint return results from a disallowance of all 
of H’s $20,000 of deductions. 

(ii) Since H used only $4,000 of the 
disallowed deductions to offset gross income 
from his business, W benefitted from the 
other $16,000 of the disallowed deductions 
used to offset her wage income. Therefore, 
$4,000 of the disallowed deductions are 
allocable to H and $16,000 of the disallowed 
deductions are allocable to W. W’s liability 
is limited to $4,160 (4s of $5,200). If H also 
elected to allocate the deficiency, H’s 
election to allocate the $4,160 of the 
deficiency to W would be invalid because H 
had actual knowledge of the erroneous items. 

Example 6. Calculation of requesting 
spouse’s benefit on the joint return when the 
nonrequesting spouse’s erroneous item is 
partially disallowed. Assume the same facts 
as in Example 5, except that H deducts 
$18,000 for business expenses on the joint 
return, of which $16,000 are disallowed. 
Since H used only $2,000 of the $16,000 
disallowed deductions to offset gross income 
from his business, W received benefit on the 
return from the other $14,000 of the 
disallowed deductions used to offset her 
wage income. Therefore, $2,000 of the 
disallowed deductions are allocable to H and 
$14,000 of the disallowed deductions are 
allocable to W. W’s liability is limited to 
$4,550 (7% of $5,200). 


(6) Alternative allocation methods— 
(i) Allocation based on applicable tax 
rates. If a deficiency arises from two or 
more erroneous items that are subject to 
tax at different rates (e.g., ordinary 
income and capital gain items), the 
deficiency will be allocated after first 
separating the erroneous items into 
categories according to their applicable 
tax rate. After all erroneous items are 
categorized, a separate allocation is 
made with respect to each tax rate 
category using the proportionate 
allocation method of paragraph (d)(4) of 
this section. 

(ii) Allocation methods provided in 
subsequent published guidance. 
Additional alternative methods for 
allocating erroneous items under section 
6015(c) may be prescribed by the 
Treasury and IRS in subsequent revenue 
rulings, revenue procedures, or other 
appropriate guidance. 

(iii) Example. The following example 
illustrates the rules of this paragraph 
(d)(6): 

Example. Allocation based on applicable 
tax rates. H and W timely file their 1998 joint 
Federal income tax return. H and W divorce 
in 1999. On July 13, 2001, a $5,100 
deficiency is assessed with respect to H’s and 
W’s 1998 return. Of this deficiency, $2,000 
results from unreported capital gain of $6,000 
that is attributable to W and $4,000 of capital 
gain that is attributable to H (both gains being 


subject to tax at the 20% marginal rate). The 
remaining $3,100 of the deficiency is 
attributable to $10,000 of unreported 
dividend income of H that is subject to tax 

at a marginal rate of 31%. H and W both 
timely elect to allocate the deficiency, and 
qualify under this section to do so. There are 
erroneous items subject to different tax rates; 
thus, the alternative allocation method of this 
paragraph (d)(6) applies. The three erroneous 
items are first categorized according to their 
applicable tax rates, then allocated. Of the 
total amount of 20% tax rate items ($10,000), 
60% is allocable to W and 40% is allocable 
to H. Therefore, 60% of the $2,000 deficiency 
attributable to these items (or $1,200) is 
allocated to W. The remaining 40% of this 
portion of the deficiency ($800) is allocated 
to H. The only 31% tax rate item is allocable 
to H. Accordingly, H is liable for $3,900 of 
the deficiency ($800 + $3,100), and W is 
liable for the remaining $1,200. 


§1.6015-4 Equitable relief. 

(a) A requesting spouse who files a 
joint return for which a liability remains 
unpaid and who does not qualify for full 
relief under § 1.6015—2 or 1.6015—3 may 
request equitable relief under this 
section. The Internal Revenue Service 
has the discretion to grant equitable 
relief from joint and several liability to 
a requesting spouse when, considering 
all of the facts and circumstances, it 
would be inequitable to hold the 
requesting spouse jointly and severally 
liable. 

(b) This section may not be used to 
circumvent the limitation of § 1.6015- 
3(c)(1) (i.e., no refunds under § 1.6015— 
3). Therefore, relief is not available 
under this section to obtain a refund of 
liabilities already paid, for which the 
requesting spouse would otherwise 
qualify for relief under § 1.6015-3. 

(c) For guidance concerning the 
criteria to be used in determining 
whether it is inequitable to hold a 
requesting spouse jointly and severally 
liable under this section, see Rev. Proc. 
2000-15 (2000-1 C.B. 447), or other 
guidance published by the Treasury and 
IRS (see § 601.601(d)(2) of this chapter). 


§1.6015-5 Time and manner for 
requesting relief. 

(a) Requesting relief. To elect the 
application of § 1.6015—2 or 1.6015-3, 
or to request equitable relief under 
§ 1.6015—4, a requesting spouse must 
file Form 8857, ‘Request for Innocent 
Spouse Relief” (or other specified form); 
submit a written statement containing 
the same information required on Form 
8857, which is signed under penalties of 
perjury; or submit information in the 
manner prescribed by the Treasury and 
IRS in forms, relevant revenue rulings, 
revenue procedures, or other published 
guidance (see § 601.601(d)(2) of this 
chapter). 


(b) Time period for filing a request for 
relief—(1) In general. To elect the 
application of § 1.6015—2 or 1.6015-3, 
or to request equitable relief under 
§ 1.6015—4, a requesting spouse must 
file Form 8857 or other similar 
statement with the Internal Revenue 
Service no later than two years from the 
date of the first collection activity 
against the requesting spouse after July 
22, 1998, with respect to the joint tax 
liability. 

(2) Definitions—(i) Collection activity. 
For purposes of this paragraph (b), 
collection activity means a section 6330 
notice; an offset of an overpayment of 
the requesting spouse against a liability 
under section 6402; the filing of a suit 
by the United States against the 
requesting spouse for the collection of 
the joint tax liability; or the filing of a 
ciaim by the United States in a court 
proceeding in which the requesting 
spouse is a party or which involves 
property of the requesting spouse. 
Collection activity does not include a 
notice of deficiency; the filing of a 
Notice of Federal Tax Lien; or a demand 
for payment of tax. The term property of 
the requesting spouse, for purposes of 
this paragraph (b), means property in 
which the requesting spouse has an 
ownership interest (other than solely 
through the operation of community 
property laws), including property 
owned jointly with the nonrequesting 
spouse. 

(ii) Section 6330 notice. A section 
6330 notice refers to the notice sent, 
pursuant to section 6330, providing 
taxpayers notice of the Service’s intent 
to levy and of their right to a collection 
due process (CDP) hearing. 

(3) Requests for relief made before 
commencement of collection activity. 
An election or request for relief may be 
made before collection activity has 
commenced. For example, an election or 
request for relief may be made in 
connection with an audit or 
examination of the joint return or a 
demand for payment, or pursuant to the 
CDP hearing procedures under sections 
6320 in connection with the filing ofa 
Notice of Federal Tax Lien. For more 
information on the rules regarding 
collection due process for liens, see the 
Treasury regulations under section 
6320. However, no request for relief may 
be made before the date specified in 
paragraph (b)(5) of this section. 

(4) Examples. The following examples 
illustrate the rules of this paragraph (b): 

Example 1. On January 11, 2000, a section 
6330 notice is mailed to H and W regarding 
their 1997 joint Federal income tax liability. 
The Internal Revenue Service levies on W’s 
employer on June 5, 2000. The Internal 
Revenue Service levies on H’s employer on 
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July 10, 2000. An election or request for relief 
must be made by January 11, 2002, which is 
two years after the Internal Revenue Service 
sent the section 6330 notice. 

Example 2. The Internal Revenue Service 
offsets an overpayment against a joint 
liability for 1995 on January 12, 1998. The 
offset only partially satisfies the liability. The 
Internal Revenue Service takes no other 
collection actions. On July 24, 2001, W elects 
relief with respect to the unpaid portion of 
the 1995 liability. W’s election is timely 
because the Internal Revenue Service has not 
taken any collection activity after July 22, 
1998; therefore, the two-year period has not 
commenced. 

Example 3. Assume the same facts as in 
Example 2, except that the Internal Revenue 
Service sends a section 6330 notice on 
January 22, 1999. W’s election is untimely 
because it is filed more than two years after 
the first collection activity after July 22, 1998. 

Example 4. H and W do not remit full 
payment with their timely filed joint Federal 
income tax return for the 1989 tax year. No 
collection activity is taken after July 22, 1998, 
until the United States files a suit against 
both H and W.to reduce the tax assessment 
to judgment and to foreclose the tax lien on 
their jointly-held business property on July 1, 
1999. H elects relief on October 2, 2000. The 
election is timely because it is made within 
two years of the filing of a collection suit by 
the United States against H. 

Example 5. W files a Chapter 7 bankruptcy 
petition on July 10, 2000. On September 5, 
2000, the United States files a proof of claim 
for her joint 1998 income tax liability. W 
elects relief with respect to the 1998 liability 
on August 20, 2002. The election is timely 
because it is made within two years of the 
date the United States filed the proof of claim 
in W’s bankruptcy case. 


(5) Premature requests for relief. The 
Internal Revenue Service will not . 
consider premature claims for relief 
under § 1.6015-—2, 1.6015—3, or 1.6015— 
4. A premature claim is a claim for relief 
that is filed for a tax year prior to the 
receipt of a notification of an audit or 
a letter or notice from the IRS indicating 
that there may be an outstanding 
liability with regard to that year. Such 
notices or letters do not include notices 
issued pursuant to section 6223 relating 
to TEFRA partnership proceedings. A 
premature claim is not considered an 
election or request under § 1.6015- 
1(h)(5). 

(c) Effect of a final administrative 
determination—(1) In general. A 
requesting spouse is entitled to only one 
final administrative determination of 
relief under § 1.6015—1 for a given 
assessment, unless the requesting 
spouse properly submits a second 
request for relief that is described in 
§ 1.6015—1(h)(5). 

(2) Example. The following example 
illustrates the rule of this paragraph (c): 


Example: In January 2001, W becomes a 
limited partner in partnership P, and in 


February 2001, she starts her own business 
from which she earns $100,000 of net income 
for the year. H and W file a joint return for 
tax year 2001, on which they claim $20,000 
in losses from their investment in P, and they 
omit W’s self-employment tax. In March 
2003, the Internal Revenue Service 
commences an audit under the provisions of 
subchapter C of chapter 63 of subtitle F of the 
Internal Revenue Code (TEFRA partnership 
proceeding) and sends H and W a notice 
under section 6223(a)(1). In September 2003, 
the Internal Revenue Service audits H’s and 
W’s 2001 joint return regarding the omitted 
self-employment tax. H may file a claim for 
relief from joint and several liability for the 
self-employment tax liability because he has 
received a notification of an audit indicating 
that there may be an outstanding liability on 
the joint return. However, his claim for relief 
regarding the TEFRA partnership proceeding 
is premature under paragraph (b)(5) of this 
section. H will have to wait until the Internal 
Revenue Service sends him a notice of 
computational adjustment or assesses the 
liability resulting from the TEFRA 
partnership proceeding before he files a 
claim for relief with respect to any such 
liability. The assessment relating to the 
TEFRA partnership proceeding is separate 
from the assessment for the self-employment 
tax; therefore, H’s subsequent claim for relief 
for the liability from the TEFRA partnership 
proceeding is not precluded by his previous 
claim for relief from the self-employment tax 
liability under this paragraph (c). 


§1.6015-6 Nonrequesting spouse’s notice 
and opportunity to participate in 
administrative proceedings. 


(a) In general. (1) When the Internal 
Revenue Service receives an election 
under § 1.6015—2 or 1.6015-—3, ora 
request for relief under § 1.6015—4, the 
Internal Revenue Service must send a 
notice to the nonrequesting spouse’s last 
known address that informs the 
nonrequesting spouse of the requesting 
spouse’s claim for relief. For further © 
guidance regarding the definition of last 
known address, see § 301.6212-—2 of this 
chapter. The notice must provide the 
nonrequesting spouse with an 
opportunity to submit any information 
that should be considered in 
determining whether the requesting 
spouse should be granted relief from 
joint and several liability. A 
nonrequesting spouse is not required to 
submit information under this section. 
Upon the request of either spouse, the 
Internal Revenue Service will share 
with one spouse the information 
submitted by the other spouse, unless 
such information would impair tax 
administration. 

(2) The Internal Revenue Service must 
notify the nonrequesting spouse of the 
Service’s preliminary and final. 
determinations with respect to the 
requesting spouse’s claim for relief 
under section 6015. 


(b) Information submitted. The 
Internal Revenue Service will consider mS 
all of the information (as relevant to ed 
each particular relief provision) that the 
nonrequesting spouse submits in 
determining whether relief from joint 
and several liability is appropriate, 
including information relating to the 
following— 

(1) The legal status of the requesting 
and nonrequesting spouses’ marriage; 

(2) The extent of the requesting 
spouse’s knowledge of the erroneous 
items or underpayment; 

(3) The extent of the requesting 
spouse’s knowledge or participation in 
the family business or financial affairs; 

(4) The requesting spouse’s education 
level; 

(5) The extent to which the requesting 
spouse benefitted from the erroneous 
items; 

(6) Any asset transfers between the 
spouses; 

(7) Any indication of fraud on the part 
of either spouse; 

(8) Whether it would be inequitable, 
within the meaning of §§ 1.6015-2(d) 
and 1.6015—4, to hold the requesting 
spouse jointly and severally liable for 
the outstanding liability; 

(9) The allocation or ownership of 
items giving rise to the deficiency; and 

(10) Anything else that may be 
relevant to the determination of whether 
relief from joint and several liability 
should be granted. 

(c) Effect of opportunity to participate. 
The failure to submit information 
pursuant to paragraph (b) of this section 
does not affect the nonrequesting 
spouse’s ability to seek relief from joint 
and several liability for the same tax 
year. However, information that the 
nonrequesting spouse submits pursuant 
to paragraph (b) of this section is 
relevant in determining whether relief 
from joint and several liability is 
appropriate for the nonrequesting ~ 
spouse should the nonrequesting spouse 
also submit an application for relief. 


§1.6015-7 Tax Court review. 

(a) In general. Requesting spouses 
may petition the Tax Court to review the 
denial of relief under § 1.6015-1. 

(b) Time period for petitioning the 
Tax Court. Pursuant to section 6015(e), 
the requesting spouse may petition the 
Tax Court to review a denial of relief 
under § 1.6015—1 within 90 days after 
the date notice of the Service’s final 
determination is mailed by certified or 
registered mail (90-day period). If the 
IRS does not mail the requesting spouse 
a final determination letter within 6 
months of the date the requesting 
spouse files an election under § 1.6015— 
2 or 1.6015-3, the requesting spouse 
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may petition the Tax Court to review the 
election at any time after the expiration 
_of the 6-month period, and before the 
expiration of the 90-day period. The Tax 
Court also may review a claim for relief 
if Tax Court jurisdiction has been 
acquired under another section of the 
Internal Revenue Code such as section 
6213(a) or 6330(d). 

(c) Restrictions on collection and 
suspension of the running of the period 
of limitations—(1) Restrictions on 
collection under § 1.6015-2 or 1.6015-3. 
Unless the Internal Revenue Service 
determines that collection will be 
jeopardized by delay, no levy or 
proceeding in court shall be made, 
begun, or prosecuted against a 
requesting spouse electing the 
application of § 1.6015—2 or 1.6015-3 
for the collection of any assessment to 
which the election relates until the 
expiration of the 90-day period 
described in paragraph (b) of this 
section, or if a petition is filed with the 
Tax Court, until the decision of the Tax 
Court becomes final under section 7481. 
For more information regarding the date 
on which a decision of the Tax Court 
becomes final, see section 7481 and the 
regulations thereunder. 
Notwithstanding the above, if the 
requesting spouse appeals the Tax 
Court’s decision, the Internal Revenue 
Service may resume collection of the 
liability from the requesting spouse on 
the date the requesting spouse files the 
notice of appeal, unless the requesting 
spouse files an appeal bond pursuant to 
the rules of section 7485. Jeopardy 
under this paragraph (c)(1) means 
conditions exist that would require an 
assessment under section 6851 or 6861 
and the regulations thereunder. 

(2) Waiver of the restrictions on 
collection. A requesting spouse may, at 
any time (regardless of whether a notice 
of the Service’s final determination of 
relief is mailed), waive the restrictions 
on collection in paragraph (c)(1) of this 
section. 

(3) Suspension of the running of the 
period of limitations—(i) Relief under 
§ 1.6015-2 or 1.6015-3. The running of 
the period of limitations in section 6502 
on collection against the requesting 
spouse of the assessment to which an 
election under § 1.6015—2 or 1.6015—3 
relates is suspended for the period 
during which the Internal Revenue 
Service is prohibited by paragraph (c)(1) 
of this section from collecting by levy or 
a proceeding in court and for 60 days 
thereafter. However, if the requesting 
spouse signs a waiver of the restrictions 
on collection in accordance with 

paragraph (c)(2) of this section, the 
suspension of the period of limitations 
in section 6502 on collection against the 


requesting spouse will terminate on the 
date that is 60 days after the date the 
waiver is filed with the Internal 
Revenue Service. 

(ii) Relief under § 1.6015-4. If a 
requesting spouse seeks only equitable. 
relief under § 1.6015—4, the restrictions 
on collection of paragraph (c)(1) of this 
section do not apply. Accordingly, the 
request for relief does not suspend the 
running of the period of limitations on 
collection. 

(4) Definitions—(i) Levy. For purposes 
of this paragraph (c), levy means an 
administrative levy or seizure described 
by section 6331. 

(ii) Proceedings in court. For purposes 


- of this paragraph (c), proceedings in 


court means suits filed by the United 
States for the collection of Federal tax. 
Proceedings in court does not refer to 
the filing of pleadings and claims and 
other participation by the Internal 
Revenue Service or the United States in 
suits not filed by the United States, 
including Tax Court cases, refund suits, 
and bankruptcy cases. 

(iii) Assessment to which the election 
relates. For purposes of this paragraph 
(c), the assessment to which the election 
relates is the entire assessment of the 
deficiency to which the election relates, 
even if the election is made with respect 
to only part of that deficiency. 


§1.6015-8 Applicable liabilities. 

(a) In general. Section 6015 applies to 
liabilities that arise after July 22, 1998, 
and to liabilities that arose prior to July 
22, 1998, that were not paid on or befere 
July 22, 1998. 

: ) Liabilities paid on or before July 
22, 1998. A requesting spouse seeking 
relief from joint and several liability for 
amounts paid on or before July 22, 1998, 
must request relief under section 
6013(e) and the regulations thereunder. 

(c) Examples. The following examples 
illustrate the rules of this section: 


Example 1. H and W file a joint Federal 
income tax return for 1995 on April 15, 1996. 
There is an understatement on the return 
attributable to an omission of H’s wage 
income. On October 15, 1998, H and W 
receive a 30-day letter proposing a deficiency 
on the 1995 joint return. W pays the 
outstanding liability in full on November 30, 
1998. In March 1999, W files Form 8857, 
requesting relief from joint and several 
liability under section 6015(b). Although W’s 
liability arose prior to July 22, 1998, it was 
unpaid as of that date. Therefore, section 
6015 is applicable. 

Example 2. H and W file their 1995 joint 
Federal income tax return on April 15, 1996. 
On October 14, 1997, a deficiency of $5,000 
is assessed regarding a disallowed business 
expense deduction attributable to H. On June 
30, 1998, the Internal Revenue Service levies 
on the $3,000 in W’s bank account in partial 
satisfaction of the outstanding liability. On 


August 31, 1998, W files a request for relief 
from joint and several liability. The liability 
arose prior to July 22, 1998. Section 6015 is 
applicable to the $2,000 that remained 
unpaid as of July 22, 1998, and section 
6013(e) is applicable to the $3,000 that was 
paid prior to July 22, 1998. 


§1.6015-9 Effective date. 

Sections 1.6015—0 through 1.6015-9 
are applicable for all elections under 
§ 1.6015—2 or 1.6015—3 or any requests 
for relief under § 1.6015—4 filed on or 
after July 18, 2002. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


5. In § 602.101, paragraph (b) is’ 
amended by adding an entry in 
numerical order to read as follow: 


§602.101 OMB Control Numbers. 


* * * * * 
(b) 
CFR part or section where Current OMB 
identified and described control No. 


* * * 


Robert E. Wenzel, 

Deputy Commissioner of Internal Revenue. 
Approved: July 3, 2002. 

Pamela F. Olson, 

Acting Assistant Secretary of the Treasury. 

[FR Doc. 02—17866 Filed 7—17—02; 8:45 am] 

BILLING 4830-01-P 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 
30 CFR Part 57 


RIN 1219-AB11 


Diesel Particulate Matter Exposure of 
Underground Metal and Nonmetal 
Miners 


AGENCY: Mine Safety and Health 
Administration (MSHA), Labor. 


ACTION: Final rule; stay of effectiveness. 


SUMMARY: The Mine Safety and Health 
Administration is staying the 
effectiveness of certain provisions of the 
final rule addressing “Diesel Particulate 
Matter Exposure of Underground Metal 
and Nonmetal Miners,” published in the 
Federal Register on January 19, 2001 

(66 FR 5706) and amended on February 
27, 2002 (67 FR 9180). 
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This document stays the effectiveness 
of 30 CFR 57.5060(d), 57.5060(e), 
57.5060(f), and 57.5062. Section 
57.5060(d) permits miners to work in 
areas where diesel particulate matter 
exceeds the applicable concentration 
limit with advance approval from the 
Secretary; § 57.5060(e) prohibits the use 
of personal protective equipment to 
comply with the concentration limits; 
and § 57.5060(f) prohibits the use of 
administrative controls to comply with 
the concentration limits. Section 
57.5062 addresses the diesel particulate 
matter control plan. 

DATES: Effective July 20, 2002, MSHA is 
staying § 57.5060(d), §57.5060(e), 

§ 57.5060(f), and § 57.5062 until 
completion of further rulemaking to 
address these provisions. 

FOR FURTHER INFORMATION CONTACT: 
Marvin W. Nichols, Director; Office of 
Standards, Regulations, and Variances; 
MSHA, 1100 Wilson Boulevard, Room 
2313, Arlington, Virginia 22209-2296. 
Mr. Nichols can be reached at nichols- 
marvin@MSHA. gov (e-mail), 202-693- 
9442 (Voice), or 202-693-9441 (fax). 
SUPPLEMENTARY INFORMATION: 


I. Background 
On January 19, 2001, MSHA 


published a final rule addressing diesel 


particulate matter (DPM) exposure of 
underground metal and nonmetal 
miners (66 FR 5706). The final rule 
establishes new health standards for 
underground metal and nonmetal mines 
that use equipment powered by diesel 
engines and, among other things, 
requires operators of underground 
mines to train miners about the hazards 
of being exposed to DPM. The effective 
date of the rule was listed as March 20, 
2001 (66 FR 5706). Section 57.5060 of 
the rule establishes an interim 
concentration limit of 400 micrograms 
of total carbon per cubic meter of air to 
become applicable after July 19, 2002, 
and a final concentration limit of 160 
micrograms to become applicable after 
January 19, 2006 (66 FR 5706, 5708, 
5907). 

On January 29, 2001, Anglogold ~ 
(Jerritt Canyon) Corp. and Kennecott 
Greens Creek Mining Company filed a 
petition for review of the rule in the 
District of Columbia Circuit. On 
February 7, 2001, the Georgia Mining 
Association, the National Mining 
Association, the Salt Institute, and 
MARG Diesel Coalition filed a similar 
petition in the Eleventh Circuit. On 
March 14, 2001, Getchell Gold 
Corporation petitioned for review of the 
rule in the District of Columbia Circuit. 
The three petitions have been 
consolidated and are pending in the 


District of Columbia Circuit. The United 
Steelworkers of America (USWA) has 
intervened in the Anglogoid case. 

While these challenges were pending, 
the Anglogold petitioners filed with 
MSHA an application for 
reconsideration and amendment of the 
final rule and to postpone the effective 
date of the final rule pending judicial 
review. The Georgia Mining petitioners 
similarly filed with MSHA a request for 
an administrative stay or postponement 
of the effective date of the rule. 

On March 15, 2001 MSHA delayed 
the effective date of the rule until May 
21, 2001, in accordance with a January 
20, 2001 memorandum from the 
President’s Chief of Staff (66 FR 15032). 
The delay was necessary to give 
Department officials the opportunity for 
further review and consideration of new 
regulations. Ibid. On May 21, 2001 (66 
FR 27863), MSHA published a notice in 
the Federal Register delaying the 
effective date of the final rule until July 
5, 2001. The purpose of this delay was 
to allow the Department the opportunity 
to engage in further negotiations to 
settle the legal challenges to this rule. . 


Ii. Outcome of First Partial Settlement 


As a result of a partial settlement 
agreement, MSHA published two 


- documents in the Federal Register on 


July 5, 2001, addressing the January 19, 
2001 DPM final rule. One document (66 
FR 35518) delayed the effective date of 
§ 57.5066(b) regarding the evidence and 
the tagging provisions of the 
Maintenance standard; clarified the 
effective dates of certain provisions of 
the final rule; and gave correction 
amendments. 

The second document (67 FR 9180) 
addressed a proposed rule to clarify 
§ 57.5066(b)(1) and (b)(2) of the 
maintenance standards and toadd a 
new paragraph (b)(3) to § 57.5067 
regarding the transfer of existing 
equipment from one underground mine 
to another underground mine. MSHA 
finalized these changes to the January 
19, 2001 rule and published them in the 
Federal Register on February 27, 2002 
(67 FR 9180). The final rule was 
effective on March 29, 2002. 

Also, MSHA agreed to conduct joint 
sampling with industry and labor at 31 


underground mines to determine 


existing concentration levels of DPM; 
assess the performance of the SKC 
sampler and the NIOSH Analytical 
Method 5040; assess the feasibility of 
achieving compliance with the 
standard’s concentration limits at the 31 
mines; and, to assess the impact of 
interferences on the sample in the metal 
and nonmetal underground mining 
environment before the limits 


established in the final rule become 
effective. Sampling and data analyses 
are completed, and MSHA is in the 
process of developing the final report. 


III. Outcome of Second Partial 
Settlement 


Settlement negotiations continued on 
the remaining unresolved issues in the 
litigation. On July 15, 2002, the parties 
signed an agreement that is the basis for 
this Federal Register document 
delaying certain effective dates. 


As of July 20, 2002, MSHA will 
enforce the following provisions of the 
final rule as published on January 19, 
2001 (66 FR 5706): § 57.5060(a), 
addressing the interim concentration 
limit of 400 micrograms of total carbon 
per cubic meter of air; § 57.5061, 
addressing compliance determinations; 
and § 57.5071, addressing 
environmental monitoring. MSHA will 
continue to enforce § 57.5065, Fueling 
practices; § 57.5066, Maintenance 
standards; § 57.5067, Engines; § 57.5070, 
Miner training; and § 57.5075, Diesel 
particulate records, as they relate to the 
requirements of the rule that are in 
effect on July 20, 2002. 


The settlement agreement provides as 
follows: 


Settlement Agreement 


To settle the DPM litigation now pending 
in the D.C. Circuit, the parties agree as 
follows: 

The industry parties contend that the 
interim standard of 400 micrograms per cubic 
meter is not justified or feasible to achieve at 
the majority of mines with engineering 
controls alone, and will pose significant 
compliance problems and necessitate the 
availability of agency-approved time 
extensions, based on individual mine 
conditions. They further contend that the 
final standard of 160 micrograms per cubic 
meter of air must be revoked because it is not 
feasible under any foreseeable circumstances, 
even taking into consideration its delayed 
implementation. The United Steelworkers of 
America (“the union’’) contend that the 
interim standard is feasible and that it should 
remain in effect. They also contend that 
achievement of the 160 micrograms per cubic 
meter of air standard is feasible. In light of 
these divergent positions, and in 
consideration of practical compliance 
questions raised during the joint industry/ 
labor/government study, the parties will take 
the steps set forth below. 


I. MSHA Actions With Respect to the DPM 
Standard for Underground Metal and 
Nonmetal Mines 


§57.5060 Limit on Concentration of Diesel 
Particulate Matter 


a. The interim concentration limit 
restricting total carbon to 400 micrograms per 
cubic meter of air becomes effective on July 
20, 2002. 
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b. As discussed below, MSHA will issue 
citations for violations of the interim 
concentration limit only after MSHA and 
NIOSH are satisfied with the performance 
characteristics of the SKC sampler and the 
availability of practical mine worthy filter 
technology and MSHA has had the 
opportunity to train inspectors, conduct 
baseline sampling and provide compliance 
assistance at underground metal and 
nonmetal mines using diesel-powered 
equipment. MSHA will consult with NIOSH, 
industry and labor representatives on the 
performance of the SKC sampler and the 
availability of practical mine worthy filter 
technology. The following timetable is 
MSHA’s current projection for its efforts to 
implement the interim concentration limit: 

e July 20, 2002-July 19, 2003—MSHA 
MNM compliance specialists will provide 
compliance assistance to underground MNM 
operators covered by the standard. 
Compliance assistance will be in the form of 
DPM baseline sampling (compliance 
assistance only; results not citable) and 
information on feasible DPM controls, 
including practical mine worthy filters. 
During this period operators shall develop 
and implement a suitable written compliance 
strategy for their mines. MSHA will retain 
the discretion to take appropriate 
enforcement actions against.operators who 
refuse either to cooperate in good faith with 
MSHA’s compliance assistance, or to take 
good faith steps to develop and implement a 
written compliance strategy for their mines. 
MSHA will provide guidance on steps an 
operator may take—such as sampling to 
determine DPM levels, developing a plan to 
control emissions, and ordering engineering 
controls—to demonstrate good faith and 
thereby avoid citations. 

e After July 19, 2003—MSHA MNM 
compliance specialists will issue citations for 
failure to comply with the 400 micrograms 
per cubic meter of air interim limit. 

c. Throughout this implementation 
schedule, MSHA will continue to work with 
NIOSH to make sure the performance 
characteristics of the SKC sampler are 
satisfactory and with equipment 
manufacturers, mine operators, and 
representatives of miners to improve 
practical mine worthy filter technology, 
including the availability of after-treatment 
control technology for diesel powered 
engines, particularly for engines of less than 
50 hp and 250 hp or greater. 

d. After appropriate consultations and 
clearances, MSHA will publish a notice of 
proposed and expedited rulemaking to 
change the surrogate to elemental carbon for 
both the interim standard and the final 
standard which takes effect after January 19, 
2006. Among the factors to be considered, 
MSHA will consider technological and 
economic feasibility in determining an 
appropriate final standard including the data 
from the Joint MSHA/Industry Study: 
Determination of DPM Levels in 
Underground Metal and Nonmetal Mines 
(Joint Study). 

e. Section 57.5060(c) allows mine operators 
to apply for additional time to come into 
compliance with the final concentration limit 

due to technological constraints. MSHA will 


publish a notice of proposed and expedited 
rulemaking, proposing to adapt this 
provision to the interim concentration limit 
as well, include consideration of economic 
feasibility, and to allow for annual renewals 
of such special extensions, upon application 
to and approval by the Secretary. It is 
anticipated that this rulemaking will be 
concluded before July 20, 2003. 

f. Section 57.5060(d) permits miners 
engaged in specific activities such as 
inspection, maintenance, or repair activities, 
with the advance approval of the Secretary, 
to work in concentrations of DPM that exceed 
the interim and final limits. Section 
57.5060(e) limits the circumstances under 
which personal protective equipment may be 
used to comply with the DPM concentration 
limits and § 57.5060(f) prohibits the use of 
administrative controls. In conjunction with 
the rulemaking for changing the surrogate, 
MSHA will publish a notice of proposed 
rulemaking to amend these three provisions, 
as follows: MSHA will continue to require 
mine operators to establish, use and maintain 
all feasible engineering control methods. 
Consistent with MSHA’s longstanding 
enforcement policy for its existing exposure- 
based standards applicable to metal and 
nonmetal mines, MSHA will require mine 
operators to supplement feasible engineering 
and administrative control methods with 
personal protective equipment, in the event 
that controls do not reduce the concentration 
level to the required limit or are not feasible 
or do not produce significant reductions in 
DPM exposures. As a part of this rulemaking, 
MSHA wil consider the advisability of 
requiring periodic application to the 
Secretary, before respirators are used. 
Rotation of employees will not be allowed as 
an administrative control for compliance 
with this standard. 


Section 57.5061 
Determinations 


a. To implement § 57.5061(a) MSHA will 
consider a single personal sample an 
adequate basis for a compliance 
determination. It is MSHA’s intent to provide 
maximum assistance to operators to help 
them achieve compliance with both the 
interim and final limits of the DPM standard. 
When MSHA begins to fully enforce the DPM 
standard, it will issue a citation as it does for 
all other contaminant sampling under the M/ 
NM standards. MSHA expects the mine 
operator to begin the abatement process by 
first looking at routine steps to improve DPM 
exposure levels. MSHA will resample at the 
request of an operator who has taken such 
abatement steps to see what progress has 
been made to lower compliance levels. If an 
operator has taken additional samples which 
indicate possible compliance, MSHA will 
resample with an additional single sample 
and if that sample is in compliance MSHA 
will accept that the violation has been 
abated. If routine and usually effective steps 
such as improved maintenance, 
administrative controls or the 
implementation of a standard filter program 
do not achieve abatement, MSHA, at the 
operator’s request, will assign the mine for a 
technical compliance evaluation. That 
evaluation will include a mine visit, 


Compliance 


observation of mining equipment including 
installed controls and multiple samples to 
determine what additional feasible steps will 
achieve compliance or achieve substantial 
reductions toward compliance. However, if 


‘Technical Support has previously evaluated 


the same piece of equipment in substantially 
similar circumstances, it will make an 


.abbreviated evaluation of the steps needed to 


reasonably assure compliance. 

b. MSHA will employ an enforcement 
policy for the interim concentration limit that 
will use elemental carbon (EC) as an analyte 
to ensure that a citation based on the 400 
micrograms per cubic meter of air limit of TC 
is valid and not the result of interferences. 
Under this policy, MSHA would first develop 
an appropriate error factor to account for 
variability in sampling and analysis from 
such things as pump flow rate, filters, and 
the NIOSH 5040 method. If the TC 
measurement is below 400 micrograms per 
cubic meter of air plus the error factor (for 
example, 440 if the error factor is determined 
to be 10%), MSHA’s policy would be not to 
issue a citation. MSHA will consult with 
industry and labor representatives before 
establishing an appropriate error factor. 

c. If the TC measurement is above the error 
factor level, however, MSHA would look at 
the EC measurement from the sample, 
obtained through the NIOSH 5040 method, 
and multiply EC by a factor of 1.3 to produce 
a statistical estimate of what TC should be 
without interferences. If the TC measurement 
is above this estimate, as a matter of 
enforcement discretion, MSHA would-not 
issue a citation when the EC measurement 
times the multiplier is below the error factor 
level. (For example, 440 if the error factor is 
determined to be 10%.) 

The 1.3 multiplier that MSHA will use to 
estimate TC (i.e., EC x 1.3 = estimated TC) 
is derived from NIOSH’s determination that 
TC is 60-80% EC. 

MSHA will announce its enforcement 
policy in a program policy letter. 

d. To implement § 57.5061(c), MSHA will 
conduct personal sampling for purposes of 
making compliance determinations for the 
interim and final concentration limits. 


Section 57.5062 Diesel Particulate Matter 
Control Plan 


Together with the proposed rulemaking for 
changing the surrogate, MSHA will publish 
a notice of proposed rulemaking to revise 
§ 57.5062. 


Other Provisions of the DPM Standard 


While taking the steps discussed above, 
MSHA will continue to enforce provisions of 
the final rule currently in effect, which 
address fueling practices, maintenance of 
diesel-powered equipment, engine 
requirements, miner training, and 
recordkeeping. See 67 FR 9180 (Feb. 27, 
2002); 66 FR 35518 (July 5, 2001). 


II. Parties’ Actions in Litigation 


The parties note that provisions of the 
DPM standard will not be deleted until they 
are modified or superseded by new 
rulemaking. 

MSHA will inform the court of this 
settlement agreement. The parties will 
subsequently file a signed agreement 
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dismissing the pending DPM litigation upon 
completion of the rulemakings described in 
the settlement above (Case Nos. 01-1046, 01— 
1124, and 01-1146 (D.C. Cir.)) pursuant to 
Fed. R. App. P. 42(b). Each party will bear 

its own costs and fees. 


IV. Stay of Effectiveness 


As a result of the parties’ settlement 
negotiations, MSHA has determined that the 
provisions subject to a stay should be revised 
and has developed an enforcement policy for 
the interim concentration limit that involves 
extensive compliance assistance. A stay of 
the provisions is necessary to prevent 
confusion while MSHA carries out this 
enforcement policy. A stay should not 
decrease protection of miners and may 
further a full settlement of the court 
challenge. Accordingly, this stay meets the 
requirements of 5 U.S.C. 705 which states, 
“When an agency finds that justice so 
requires, it may postpone the effective date 
of action taken by it pending judicial 
review.’’) 

By a separate document in the Federal 
Register, MSHA will initiate rulemaking on 
these provisions. 


Dated: July 16, 2002. 
Dave D. Lauriski, 


Assistant Secretary of Labor for Mine Safety 
and Health. 


[FR Doc. 02—18310 Filed 7-17-02; 1:49 pm] 
BILLING CODE 4510-43-P 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 165 
[CGD0S—02-004] 
RIN 2115-AA97 


Security Zones; Captain of the Port 
Detroit Zone, Selfridge Air National 
Guard Base, Lake St. Clair 

AGENCY: Coast Guard, DOT. 

ACTION: Final rule; correction. 


SUMMARY: The Coast Guard published a 
final rule on June 7, 2002, creating a 
permanent security zone on the 
navigable waters of Lake St. Clair to 
protect the Selfridge Air National Guard 
Base from possible acts of terrorism. The 
location of the security zone designated 
by some of the coordinates in that rule 
was incorrect. This document corrects 
the description of the location and the 
section number of the security zone. 
DATES: This correction becomes 
effective July 18, 2002. 

FOR FURTHER INFORMATION CONTACT: 
LTJG Brandon Sullivan, U.S. Coast 
Guard Marine Safety Office Detroit, at 
(313) 568-9580. 


SUPPLEMENTARY INFORMATION: 


Background and Purpose 


The Coast Guard published a 
permanent security zone in the Federal 
Register on June 7, 2002 (67 FR 39294). 
This rule added § 165.908 to title 33 of 
the Code of Federal Regulations. 


Need for Correction 


As published, the location of the 
security zone was described incorrectly. 
While the landmarks included in the 
final rule were correct, some of the 
coordinates were incorrect. In addition, 
the section number used in the 
amendatory instruction for the rule was 
incorrect. This rule corrects the 
coordinates and section number. 


Correction of Publication 


In rule FR Doc. 02-14268 published 
on June 7, 2002 (67 FR 39294) make the 
following corrections: 


1. On page 39294, in the third 
column, on line 65, remove both 
latitude figures “42°37.8’ N” and add, in 
their respective places, latitude figure 
42°37. 

_ 2. On page 39295, in the first column, 
on lines 2 and 3, remove the coordinates 
and words “‘42°36.8’ N, 082°47.2’ W; 
then southwest to 42°36.4’ N, 082°47.9’ 
W” and add, in their place, the 
coordinates and words ‘‘42°37.05’ N, 
082°48.3’ W; then southwest to%2°36.6’ 
N, 082°48.7’ W”’. 


§ 165.908 [Corrected] 


3. On page 39296, in the first column, 
in lines 3 and 4, remove both latitude 
figures ‘“‘42°37.8’ N” and add, in their 
respective places, latitude figure 
“42°37.7’ N”. On the same page and in 
the same column, in lines 7 through 9, 
remove the coordinates and words 
“*42°36.8' N, 082°47.2’ W; then 
southwest to 42°36.4’ N, 082°47.9’ W” 
and add, in their place, the coordinates 
and words ‘‘42°37.05’ N, 082°48.3’ W; 
then southwest to 42°36.6’ N, 082°48. 7° 
Ww”. 

4. On page 39295, in the third 
column, on line 56, remove section 
number ‘‘165.910”’ and add, in its place, 
section number ‘‘165.908”’. 


Dated: July 9, 2002. 
P.G. Gerrity, 


Commander, Coast Guard, Captain of the Port 
Detroit. 


[FR Doc. 02-18011 Filed 7-17-02; 8:45 am] 
BILLING CODE 4910-15-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[OPP-2002-0105; FRL-7186-2] 
Indoxacarb; Pesticide Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
tolerances for combined residues of 
indoxacarb in or on alfalfa forage, alfalfa 
hay, peanut, peanut hay, potato, 
soybean seed, soybean aspirated grain 
fractions, and soybean hulls. 
Additionally, this regulation is 
increasing the tolerance levels for head 
lettuce, milk, milk fat, meat, fat, and 
meat by-products of cattle, goat, hog, 
horse, and sheep. E. I. Du Pont de 
Nemours and Company requested these 
tolerances under the Federal Food, 
Drug, and Cosmetic Act (FFDCA), as 
amended by the Food Quality Protection 
Act (FQPA) of 1996. 

DATES: This regulation is effective July 
18, 2002. Objections and requests for 
hearings, identified by docket ID 
number OPP—2002-0105, must be 
received on or before September 16, 
2002. 


ADDRESSES: Written objections and 
hearing requests may be submitted by 
mail, in person, or by courier. Please 
follow the detailed instructions for each 
method as provided in Unit VI. of the 
SUPPLEMENTARY INFORMATION. To ensure 
proper receipt by EPA, your objections 
and hearing requests must identify 
docket ID number OPP—2002-0105 in 
the subject line on the first page of your 
response. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Geri McCann, Registration 
Division (7505C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (703) 605-0716; e-mail address: 
mccann.geri@epa.gov. 

SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Action Apply to Me? 


You may be affected by this action if 
you are an agricultural producer, food 
manufacturer, or pesticide 
manufacturer. Potentially affected 
categories and entities may include, but 
are not limited to: 


Examples of poten- 
NAICS 
Categories tially affected enti- 
codes ties 
Industry 111 Crop production 


| 
| 
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Examples of poten- 
NAICS 
Cat es tially affected enti- 
codes 
112 Animal production 
311 Food manufac- 
turing 
32532 Pesticide manufac- 
turing 


This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in the table could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether or not this action might apply 
to certain entities. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. How Can I Get Additional 
Information, Including Copies of this 
Document and Other Related 
Documents? 


1. Electronically. You may obtain 
electronic copies of this document, and 
certain other related documents that 
might be available electronically, from 
the EPA Internet home page at http:// 
www.epa.gov/. To access this document, 
on the home page select “Laws and 
Regulations,” “Regulations and 
Proposed Rules,” and then look up the 
entry for this document under the 
“Federal Register—Environmental 
Documents.” You can also go directly to 
the Federal Register listings at http:// 
www.epa.gov/fedrgstr/. A frequently 
updated electronic version of 40 CFR 
part 180 is available at http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr180_00.html, a 
beta site currently under development. 
To access the OPPTS Harmonized 
Guidelines referenced in this document, 
go directly to the guidelines at http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2. In person. The Agency has 
established an official record for this 
action under docket ID number OPP- 
2002-0105. The official record consists 
of the documents specifically referenced 
in this action, and other information 
related to this action, including any 
information claimed as Confidential 
Business Information (CBI). This official 
record includes the documents that are 
physically located in the docket, as well 
as the documents that are referenced in 
those documents. The public version of 
the official record does not include any 
information claimed as CBI. The public 
version of the official record, which 


includes printed, paper versions of any 
electronic comments submitted during 
an applicable comment period is 
available for inspection in the Public 
Information and Records Integrity 
Branch (PIRIB), Rm. 119, Crystal Mall 
#2, 1921 Jefferson Davis Hwy., 
Arlington, VA, from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The PIRIB telephone number 
is (703) 305-5805. 


II. Background and Statutory Findings 


In the Federal Register of (67 FR 
3700, January 25 2002) (FRL-6819-2), 
EPA issued a notice pursuant to section 
408 of the FFDCA, 21 U.S.C. 346a, as 
amended by the FQPA of 1996 (Public 
Law 104-170), announcing the filing of 
a pesticide petition (PP 1F6301) by E. I. 
Du Pont de Nemours and Company. 
This notice included a summary of the 
petition prepared by E. I. Du Pont de 
Nemours and Company, the registrant. 
The Agency received one e-mail letter 
from consumers/growers that believe 
there should be zero pesticide levels on 
human and animal foods. 

The petition requested that 40 CFR 
180.564 be amended by establishing a 
tolerance for combined residues of the 
insecticide indoxacarb [(S)-methyl 7- 
chloro-2,5-dihydro-2- 
{{((methoxycarbony]) [4- 
(trifluoromethoxy)pheny]] 
amino]carbony]]indeno[1,2- 
e][1,3,4]oxadiazine-4a(3H)-carboxylate] 
and its R-enantimomer [(R)-methy] 7- 
chloro-2,5-dihydro-2- 
{{(methoxycarbony])[4- 
(trifluoromethoxy)pheny]] 
in or on alfalfa, forage at 10 parts per 
million (ppm), alfalfa, hay at 50 ppm, 
peanut at 0.01 ppm, peanut, hay at 40 
ppm, potato at 0.01 ppm, soybean, seed 
at 0.80 ppm, aspirated grain fractions at 
45 ppm, and soybean, hulls at 4.0 ppm. 
Additionally, the petition requested an 
increase in tolerance levels for head 
lettuce, milk, milk fat, meat, fat, and 
meat by-products of cattle, goat, hog, 
horse, and sheep based on a proposed 
increase in the labeled use rate for head 
lettuce and on potential changes in 
residue levels in livestock diets. The 
proposed increases are for head lettuce 
at 5.0 ppm, meat of cattle, goat, hog, 
horse, and sheep at 0.05 ppm, fat of 
cattle, goat, hog, horse, and sheep at 1.5 
ppm, meat by-products of cattle, goat, 
hog, horse, and sheep at 0.03 ppm, milk 
at 0.15 ppm, and milk, fat at 4.0 ppm. 

Section 408(b)(2)(A)(i) of the FFDCA 
allows EPA: to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is “safe.” 


Section 408(b)(2)(A)(ii) defines “‘safe” to 
mean that “there is a reasonable 
certainty that no harm will result from 
aggregate exposure to the pesticide 
chemical residue, including all 
anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) requires EPA to give special 
consideration to exposure of infants and 
children to the pesticide chemical 
residue in establishing a tolerance and 
to ‘‘ensure that there is a reasonable 
certainty that no harm will result to 
infants and children from aggregate 
exposure to the pesticide chemical 
residue. ...” 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 and a 
complete description of the risk 
assessment process, see the final rule on 
Bifenthrin Pesticide Tolerances (62 FR 
62961, November 26, 1997) (FRL—-5754— 
7). 


Ill. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D), 
EPA has reviewed the available 
scientific data and other relevant 
information in support of this action. 
EPA has sufficient data to assess the 
hazards of and to make a determination 
on aggregate exposure, consistent with 
section 408(b)(2), foratolerance for 
combined residues of indoxacarb on 
alfalfa, forage at 10 ppm, alfalfa, hay at 
50 ppm, peanut at 0.01 ppm, peanut, 
hay at 40 ppm, potato at 0.01 ppm, 
soybean, seed at 0.80 ppm, aspirated 
grain fractions at 45 ppm, soybean, hulls 
at 4.0 ppm, lettuce, head at 5.0 ppm, 
meat of cattle, goat, hog, horse, and 
sheep at 0.05 ppm, fat of cattle, goat, 
hog, horse, and sheep at 1.5 ppm, meat 
by-products of cattle, goat, hog, horse, 
and sheep at 0.03 ppm, milk at 0.15 
ppm, and milk, fat at 4.0 ppm. EPA’s 
assessment of exposures and risks 
associated with establishing the 
tolerance(s) follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. The nature of the 
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‘toxic effects caused by indoxacarb are 
discussed in the following Table 1 as 


well as the no observed adverse effect adverse effect level (LOAEL) from the 
level (NOAEL) and the lowest observed _ toxicity studies reviewed. 


TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY - 


Guideline No. 


Study Type 


Results 


870.3100 


90-Day oral toxicity rodents 


DPX-MP062 

NOAEL = M 3.1 milligrams/kilogram/day (mg/kg/day) 

F 2.1 mg/kg/day 

LOAEL = M 6.0 mg/kg/day, F 3.8 mg/kg/day based on 
decreased body weight, body weight gain, food con- 
sumption and food efficiency 


870.3150 


90-Day oral toxicity in nonrodents 


DPX-JW062 

NOAEL = 5.0 mg/kg/day 

LOAEL = 19 mg/kg/day based on hemolytic anemia, 
as indicated by decreasé in HGB, RBCs; increases 
in platelets, increased reticulocytes; and secondary 
histopathologic findings indicative of blood break- 
down (pigment in Kupffer cells, renal tubular epithe- 
lium, and spleen and bone marrow macrophages); 
increase in splenic EMH; and RBC hyperplasia in 
bone marrow in dogs 


870.3200 


21/28—Day dermal toxicity 


DPX-MP062 


NOAEL = 2,000 mg/kg/day 

LOAEL = < 2,000 mg/kg/day in rats 

DPX-MP062 

NOAEL = 50 mg/kg/day 

LOAEL = 500 mg/kg/day based on decreased body 
weights, body weight gains, food consumption, and 
food efficiency in F, and changes in hematology pa- 
rameters (increased reticulocytes), the spleen (in- 
creased absolute and relative weight M only, gross 
discoloration), clinical signs of toxicity in both sexes 
in rats 


870.3700 


Prenatal developmental in rodents 


DPX-MP062 

Maternal 

NOAEL = 2.0 mg/kg/day 

LOAEL = 4.0 mg/kg/day based on decreased mean 
body weights, body weight gains, food consumption 

Developrnental 

NOAEL = 2.0 mg/kg/day 

LOAEL = 4.0 mg/kg/day based on decreased fetal 
weights 

DPX-JW062 

Maternal 

NOAEL = 10 mg/kg/day 

LOAEL = 100 mg/kg/day based on mortality, clinical 
signs, and decreased mean body weights, body 
weight gains, and food consumption 

Developmental 

NOAEL = 10 mg/kg/day 

LOAEL = 100 mg/kg/day based on decreased num- 
bers of live fetuses/litter 

DPX-JW062 

Maternal 

NOAEL = 1.1 mg/kg/day 

LOAEL = 2.2 mg/kg/day based on decreased mean 
body weights, body weight gains, food consumption, 
and food efficiency 

Developmental 

NOAEL = 1.1 mg/kg/day 

LOAEL = 2.2 mg/kg/day based on decreased fetal 
body weights 
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOxICiITy—Continued 


Guideline No. 


Study Type 


Results 


870.3700 


Prenatal developmental in nonrodents 


DPX-JW062 - rabbits 

Maternal 

NOAEL = 500 mg/kg/day 

LOAEL = 1,000 mg/kg/day based on slight decreases 
in maternal body weight gain and food consumption 

Developmental 

NOAEL = 500 mg/kg/day 

LOAEL = 1,000 mg/kg/day based on decreased fetal 

body weights and reduced ossification of the 

sternebrae 


Reproduction and fertility effects 


DPX-JW062 

Parental/Systemic 

NOAEL = 1.5 mg/kg/day 

LOAEL = 4.4 mg/kg/day based on decreased body 
weights, body-weight gains, and food consumption 
of FO females, and increased spleen weights in the 
Fo and F, females 

Reproductive 

NOAEL = 6.4 mg/kg/day 

LOAEL = 6.4 mg/kg/day 

Offspring 

NOAEL = 1.5 mg/kg/day 

LOAEL = 4.4 mg/kg/day based on decrease in the 

body weights of the F1 pups during lactation 


870.4100 


Chronic toxicity rodents 


DPX-JW062 

NOAEL = M 5, F 2.1 mg/kg/day 

LOAEL = M 10, F 3.6 mg/kg/day based on decreased 
body weight, body weight gain, and food consump- 
tion and food efficiency; decreased HCT, HGB and 
RBC at 6 months in F only 

No evidence of carcinogenic potential 


870.4100 


Chronic toxicity dogs 


DPX-JW062 
NOAEL = M 2.3, F 2.4 mg/kg/day : 
LOAEL = M 18, F 19 mg/kg/day based on decreased 
HCT, HGB nd RBC; increased Heinz bodies and 
reticulocytes and associated secondary microscopic 
changes in the liver, kidneys, spleen, and bone mar- 
row; increased absolute and relative liver weights 


Carcinogenicity rats 


DPX-JW062 (see 870.4100—Chronic toxicity rodents 
above) 
No evidence of carcinogenicity 


Carcinogenicity mice 


DPX-JW062 

NOAEL = M 2.6, F 4.0 mg/kg/day 

LOAEL = M 14, F 20 mg/kg/day based on decreased 
body weight, body weight gain, and food efficiency 
and clinical signs indicative of neurotoxicity 

No evidence of carcinogenicity 


870.5100 


Gene mutation 


DPX-MP062_ strains TA97a, TA98, TA100, and 
TA1535 of S. typhimurium and strain WP2(uvrA) of 
E. coli were negative for mutagenic activity both with 
and without S9 activation for the concentration 
range 10—5,000 pg/plate 

DPX-JW062_ strains TA97a, TA98, TA100, and 
TA1535 of S. typhimurium and strain WP2(uvrA) of 
E. coli were negative for mutagenic activity both with 
and without S9 activation for the concentration 

range 10—5,000 t9/plate 


Gene mutation 


DPX-MP062 negative for mutagenic activity for the fol- 
lowing concentration ranges: 3.1-250 ug/mL (—S9) 
3.1-250 pg/mL (+S9) 

DPX-JW062 negative for mutagenic activity for the fol- 
lowing concentration ranges: Negative;100—1,000 
ug/mL (—S9,) 100-1,000 pg/mL (+S9) precipitate > 

1,000 g/mL 
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOxiciTy—Continued 


Guideline No. Study Type Results 


870.5375 Cytogenetics DPX-MP062 

No evidence of chromosomal aberrations induced by 
the test article over background for the following 
concentration ranges: 15.7—1,000 ug/mL (+S9) 

DPX-JW062 

No evidence of chromosomal aberrations induced by 
the test article over background for the following 
concentration ranges: 19-300 pg/mL (-S9) 19-150 
ug/mL (+S9) partial insoluble and cytotoxicity >150 
pg/mL 


870.5395 Cytogenetics DPX-MP062 
: No evidence of mutagenicity for the following dose 
ranges: 3,000—-4,000 mg/kg - males; 1,000-2,000 
mg/kg - females 
DPX-JW062 
No evidence of mutagenicity at 2,500 or 5,000 mg/kg 


870.5550 Other effects DPX-MP062 

No evidence of mutagenic activity at the following con- 
centration range: 1.56—-200 g/mL; cytotoxicity was 
seen at concentrations of >100 ug/mL 

DPX-JW062 

No evidence of mutagenic activity at the following con- 
centration range: 0.1-50 ug/mL, cytotoxicity ob- 
served at >50 pg/mL 


870.6200. Acute neurotoxicity screening battery DPX-MP062 
NOAEL = M 100, F 12.5 mg/kg 
LOAEL = M 200 mg/kg based on decreased body 
weight gain, decreased food consumption, de- 
creased forelimb grip strength, and decreased foot 


splay 

F 50 mg/kg based on decreased body weight, body 
weight gain, and food consumption 

DPX-JW062 

NOAEL > M 2,000 mg/kg = F > 500 mg/kg 

LOAEL > M 2,000 mg/kg = F > 500 mg/kg based on 
clinical signs, decreased body weight gains and 
food consumption, and FOB effects 


870.6200 Subchronic neurotoxicity screening bat- | DPX-MP062 

tery NOAEL = M 0.57, F 0.68 mg/kg/day 

LOAEL = M 5.6, F 3.3 mg/kg/day based on decreased 
body weight and alopecia 


870.7485 Metabolism and pharmacokinetics Both DPX-MP062 and DPX-JW062 were extensively 
metabolized and the metabolites were eliminated in 
urine, feces, and bile. The metabolite profile for 
DPX-JW062 was dose dependent and varied quan- 
titatively between males and females. Differences in 
metabolite profiles were also observed for the dif- 
ferent label positions (indanone and 
trifluoromethoxyphenyl rings). All biliary metabolites 
undergo further biotransformation in the gut. The 
proposed metabolic pathway for both DPX-MP062 
and DPX-JW062 has multiple metabolites bearing 
one of the two ring structures. (see 870-4100 chron- 
ic toxicity rodents above). 


B. Toxicological Endpoints was achieved in the toxicology study interspecies differences and 10X for 
The dose at which the NOAEL from selected. An uncertainty factor (UF) is intraspecies differences. 
the toxicology study identified as applied to reflect uncertainties inherent For dietary risk assessment (other 
appropriate for use in risk assessment is in the extrapolation from laboratory than cancer) the Agency uses the UF to 
used to estimate the toxicological level | animal data to humans and in the calculate an acute or chronic reference 
of concern (LOC). However, the lowest _— variations in sensitivity among members dose (acute RfD or chronic RfD) where 
dose at which adverse effects of concern of the human population as well as the RfD is equal to the NOAEL divided 
are identified (the LOAEL) is sometimes other unknowns. An UF of 100 is by the appropriate UF (RfD = NOAEL/ 
used for risk assessment if no NOAEL routinely used, 10X to account for UF). Where an additional safety factor is 
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retained due to concerns unique to the 


FQPA, this additional factor is applied 
to the RfD by dividing the RfD by such 
additional factor. The acute or chronic 
Population Adjusted Dose (aPAD or 
cPAD) is a modification of the Rf£D to 
accommodate this type of FQPA Safety 


Factor. 


For non-dietary risk assessments 
(other than cancer) the UF is used to 
determine the LOC. For example, when 
100 is the appropriate UF (10X to 
account for interspecies differences and 
10X for intraspecies differences) the 
LOC is 100. To estimate risk, a ratio of 
the NOAEL to exposures (margin of 


TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR INDOXACARB FOR USE IN HUMAN RISK ASSESSMENT 


exposure (MOE) = NOAEL/exposure) is 
calculated and compared to the LOC. 
The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify 
carcinogenic risk. The Q* approach 
assumes that any amount of exposure 
will lead to some degree of cancer risk. 
A Q* is calculated and used to estimate 
risk which represents a probability of 
occurrence of additional cancer cases 
(e.g., risk is expressed as 1 x 10° or one 
in a million). Under certain specific 
circumstances, MOE calculations will 
be used for the carcinogenic risk 
assessment. In this non-linear approach, 


a “point of departure” is identified 
below which carcinogenic effects are 
not expected. The point of departure is 
typically a NOAEL based on an 
endpoint related to cancer effects 
though it may be a different value 
derived from the dose response curve. 
To estimate risk, a ratio of the point of 
departure to exposure (MOE cancer = point 
of departure/exposures) is calculated. A 
summary of the toxicological endpoints 
for indoxacarb used for human risk 
assessment is shown in the following 
Table 2: 


Exposure Scenario 


Dose Used in Risk 
Assessment, UF 


FQPA SF* and Level of Concern for 
Risk Assessment 


Study and Toxicological Effects 


Acute dietary 
Females 13-50 
years of age 


NOAEL = 2.0 mg/ 
kg/day 

UF = 100 

Acute RfD = 0.02 

mg/kg 


FQPA SF = 1 


aPAD = acute RfD 
FQPA SF = 0.02 mg/kg/day 


Developmenial rat toxicity study 
Developmental LOAEL = 4.0 mg/kg/day based on de- 
creased fetal body weight 


Acute dietary gen- 
eral population in- 
cluding infants 
and children 


NOAEL = 12.5 mg/ 


FQPA SF = 1 


kg aPAD = acute RfD 


UF = 100 
Acute RD = 0.12 
mg/kg 


FQPA SF = 0.12 mg/kg/day 


Acute oral rat neurotoxicity study 
LOAEL = 50 mg/kg based on decreased body weight 
and body weight gain in females 


Chronic dietary all 
populations 


NOAEL = 2.0 mg/ 
kg/day 

UF = 100 

Chronic RfD = 0.02 
mg/kg/day 


FQPA SF = 1 
cPAD = chr RfD 


FQPA SF = 0.02 mg/kg/day 


90—Day rat subchronic toxicity study 

90-Day rat neurotoxicity study, chronic/carcinogenicity 
rat study 

LOAEL = 3.3 mg/kg/day based on decreased body 
weight, alopecia, body weight gain, food consump- 
tion and food efficiency; decreased hematocrit, he- 

moglobin and red blood cells only at 6 months. 3.3 

mg/kg/day is the lowest LOAEL of the three studies 


Short-term oral (1-7 
days) 
(Residential) 


Oral study 
NOAEL= 2.0 mg/ 
kg/day 


cludes the FQPA SF) 


LOC for MOE = 100 (Residential, in- 


Developmental rat toxicity study 
Maternal 

LOAEL = 4.0 mg/kg/day based on decreased mean 
maternal body weights, body weight gains, and food 
consumption 


Intermediate-term 
Oral (1 week—sev- 
eral months) 
(Occupational/ 
Residential) 


Oral study 
NOAEL= 2.0 mg/ 
kg/day 


LOC for MOE = 100 (Residential, in- 


cludes the FQPA SF) 


90—Day rat subchronic toxicity study 

LOAEL = 3.8 mg/kg/day based on decreased body 
weight, body weight gain, food consumption and 
food efficiency 


Short-(1-—7 days), in- 
termediate (1 
week—several 
months), and long 
(several months— 
lifetime) 

Term dermal 

(Occupational/ 

Residential) 


Dermal study 
NOAEL= 50 mg/kg/ 
day 


cludes the FQPA SF) 


LOC for MOE = 100 (Occupational) 
LOC for MOE = 100 (Residential, in- 


28—Day rat dermal toxicity study 

LOAEL = 500 mg/kg/day based on decreased body 
weights, body weight gains, food consumption, and 
food efficiency in females, and changes in hema- 

- tology parameters (increased reticulocytes), the 
spleen (increased absolute and relative weight males 
only, gross discoloration), and clinical signs of tox- 
icity in both sexes 


Short-term inhalation 
(1-7 days) 

(Occupational/ 

Residential) 


Oral study 

NOAEL= 2.0 mg/ 
kg/day (inhalation 
absorption rate = 

100%) 


LOC for MOE = 100 (Occupational) 
LOC for MOE = 100 (Residential, in- 


cludes the FQPA SF) 


Rat developmental toxicity study. 

Maternal 

LOAEL = 4.0 mg/kg/day based on decreased mean 
maternal body weights, body weight gains, and food 
consumption 


| 

| | 

| 
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR INDOXACARB FOR USE IN HUMAN RiSK 


ASSESSMENT—Continued 


Dose Used in Risk 


Exposure Scenario Assessment, UF 


FQPA SF* and Level of Concern for 


Risk Assessment 


Study and Toxicological Effects 


Intermediate-term 
Inhalation (1 
week—several 
months) 

(Occupational/ 

Residential) 


Oral study 

NOAEL= 2.0 mg/ 
kg/day (inhalation 
absorption rate = 
100%) 


LOC for MOE = 100 (Occupational) 
LOC for MOE = 100 (Residential, in- 
cludes the FQPA SF) 


90—Day rat subchronic toxicity study 

LOAEL = 
weight, body weight gain, food consumption and 
food efficiency 


3.8 mg/kg/day based on decreased body 


Long-term inhalation 
(several months - 
lifetime) 

(Occupational/ 

Residential) 


Oral study 

NOAEL= 2.0 mg/ 
kg/day (inhalation 
absorption rate 
=100%) 


LOC for MOE = 100 (Occupational) 
LOC for MOE = 100 (Residential, in- 
cludes the FQPA SF) 


90-—Day rat subchronic toxicity study, 

90-day rat neurotoxicity study, chronic/carcinogenicity 
rat study 

LOAEL = 3.3 mg/kg/day based on decreased body 
weight, body weight gain, food consumption and 
food efficiency; decreased hematocrit, hemoglobin 
and red blood cells only at 6 months 


Cancer (oral, der- 
mal, inhalation) 


“Not likely” to be 
carcinogenic to 
humans 


‘| No evidence of carcinogenicity in either the rat or 
mouse in acceptable carcinogenicity studies and no 
evidence of mutagenicity. 


* The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA. 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Tolerances have been 
established (40 CFR 180.564) for the 
combined residues of indoxacarb, in or 
on a variety of raw agricultural 
commodities. Including tolerances 
already established for: Apple at 1.0 
ppm, apple, wet pomace at 3.0 ppm, 
brassica, head and stem, subgroup at 5.0 
ppm, cattle, goat, horse, sheep, and hog 
fat at 0.75 ppm, cattle, goat, horse, 
sheep, and hog meat at 0.03 ppm, cattle, 
goat, horse, sheep, and hog meat by- 
products at 0.02 ppm, corn, sweet, 
forage at 10 ppm, corn, sweet, kernel 
plus cob with husk removed at 0.02 
ppm, corn, sweet stover at 15 ppm, 
cotton gin by-products at 15 ppm, 
cotton, undelinted seed at 2.0 ppm, 
lettuce, head at 4.0 ppm, lettuce, leaf at 
10.0 ppm, milk at 0.10 ppm, and milk, 
fat at 3.0 ppm, pear at 0.20 ppm, and 
vegetables, fruiting, group at 0.50 ppm. 
Risk assessments were conducted by 
EPA to assess dietary exposures from 
indoxacarb in food as follows: 

i. Acute exposure. Acute dietary risk 
assessments are performed for a food- 
use pesticide if a toxicological study has 
indicated the possibility of an effect of 
concern occurring as a result of a 1 day 
or single exposure. The Dietary 
Exposure Evaluation Model (DEEM™) 
analysis evaluated the individual food 
consumption as reported by 
respondents in the USDA 1989-1992 
nationwide Continuing Surveys of Food 
Intake by Individuals (CSFII) and 
accumulated exposure to the chemical 
for each commodity. The following 
assumptions were made for the acute 
exposure assessments: An acute Tier 2 


(partially refined analysis) dietary 
assessment was performed with use of 
anticipated residues (ARs) from field 
trial data, processing factors (where 
applicable), and assumed 100% crop 
treated (CT). ARs for meat, milk, 
poultry, and eggs (MMPE) raw 
agricultural commodities (RACs) were 
calculated also. 

ii. Chronic exposure. In conducting 
this chronic dietary risk assessment, the 
Dietary Exposure Evaluation Model 
(DEEM™ analysis evaluated the 
individual food consumption as 
reported by respondents in the USDA 
1989-1992 nationwide Continuing 
Surveys of Food Intake by Individuals 
(CSFII) and accumulated exposure to 
the chemical for each commodity. The 
following assumptions were made for 
the chronic exposure assessments: 
Chronic exposure estimates are 
expressed in mg/kg bwt/day and as a 
percent of the cPAD. The chronic 
dietary assessment assumed tolerance 
level residues, DEEM™ default 
processing factors, and 100% CT (Tier 
1). 

iii. Cancer. There is no evidence for 
mutagenicity and there is no evidence of 
carcinogenicity in either the rat or 
mouse. Indoxacarb has been classified 
as “not likely to be carcinogenic in 


-humans” by the Agency; therefore, no 


carcinogenic dietary risk analysis was 
performed. 

iv. Anticipated residue and percent 
crop treated information. Section 
408(b)(2)(E) authorizes EPA to use 
available data and information on the 
anticipated residue levels of pesticide 
residues in food and the actual levels of 
pesticide chemicals that have been 


measured in food. If EPA relies on such 
information, EPA must require that data 
be provided 5 years after the tolerance 
is established, modified, or left in effect, 
demonstrating that the levels in food are 
not above the levels anticipated. 
Following the initial data submission, 
EPA is authorized to require similar 
data on a time frame it deems 
appropriate. As required by section 
408(b)(2)(E), EPA will issue a Data Call- 
In for information relating to anticipated 
residues to be submitted no later than 5 
years from the date of issuance of this 
tolerance. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
indoxacarb, in drinking water. Because 
the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical, chemical, and 
environmental fate characteristics of 
indoxacarb. 

The Agency uses the FQPA Index 
Reservoir Screening Tool (FIRST) or the 
Pesticide Root Zone/Exposure Analysis 
Modeling System (PRZM/EXAMS) to 
estimate pesticide concentrations in 
surface water and SCI-GROW, which 
predicts pesticide concentrations in 
ground water. In general, EPA will use 
FIRST (a tier 1 model) before using 
PRZM/EXAMS (a tier 2 model) for a 
screening-level assessment for surface 
water. The FIRST model is a meta- 
model of the PRZM/EXAMS model that 
uses a specific high-end runoff scenario 


—— 

| 
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for pesticides. PRZM/EXAMS 

incorporate an index reservoir 
environment in place of the pond 
scenario. The PRZM/EXAMS model 
includes a percent crop area factor as an 
adjustment to account for the maximum 
percent crop coverage within a 
watershed or drainage basin. 

None of these models include 
consideration of the impact processing 
(mixing, dilution, or treatment) of raw 
water for distribution as drinking water 
would likely have on the removal of 
pesticides from the source water. The 
primary use of these models by the 
Agency at this stage is to provide a 
coarse screen for sorting out pesticides 
for which it is highly unlikely that 
drinking water concentrations would 
exceed human health levels of concern. 

Since the models used are considered 
to be screening tools in the risk 
assessment process, the Agency does 
not use estimated environmental 
concentrations (EECs) from these 
models to quantify drinking water 
exposure and risk as a %RfD or %PAD. 
Instead drinking water levels of 
comparison (DWLOCs) are calculated 
and used as a point of comparison 
against the model estimates ofa 
pesticide’s concentration in water. 
DWLOCs are theoretical upper limits on 
a pesticide’s concentration in drinking 
water in light of total aggregate exposure 
to a pesticide in food, and from 
residential uses. Since DWLOCs address 
total aggregate exposure to indoxacarb 
they are further discussed in the 
aggregate risk sections. 

Based on the PRZM/EXAMS and SCI- 
GROW models, the estimated 
environmental concentrations (EECs) of 
indoxacarb for acute exposures are 
estimated to be 13.86 parts per billion 
(ppb) for surface water and 0.02 ppb for 
ground water. The EECs for chronic 
exposures are estimated to be 2.47 ppb 
for surface water and 0.02 ppb for 
ground water. 

3. From non-dietary exposure. The 
term “residential exposure” is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 
Indoxacarb is not registered for use on 
any sites that would result in residential 
exposure. 

4. Cumulative exposure to substances 

- with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) requires that, 
when considering whether to establish, 
modify, or revoke a tolerance, the 
Agency consider “‘available 
information” concerning the cumulative 
effects of a particular pesticide’s 


residues and “other substances that 
have a common mechanism of toxicity.”’ 

EPA does not have, at this time, 
available data to determine whether 
indoxacarb has a common mechanism 
of toxicity with other substances or how 
to include this pesticide in a cumulative 
risk assessment. Unlike other pesticides 
for which EPA has followed a 
cumulative risk approach based on a 
common mechanism of toxicity, 
indoxacarb does not appear to produce 
a toxic metabolite produced by other 
substances. For the purposes of this 
tolerance action, therefore, EPA has not 
assumed that indoxacarb has a common 
mechanism of toxicity with other 
substances. For information regarding 
EPA’s efforts to determine which 
chemicals have a common mechanism 
of toxicity and to evaluate the 
cumulative effects of such chemicals, 
see the final rule for Bifenthrin Pesticide 
Tolerances (62 FR 62961, November 26, 
1997). 


D. Safety Factor for Infants and 
Children 


1. In general. FFDCA section 408 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on 
toxicity and exposure unless EPA 
determines that a different margin of 
safety will be safe for infants and 
children. Margins of safety are 
incorporated into EPA risk assessments 
either directly through use of a margin 
of exposure (MOE) analysis or through 
using uncertainty (safety) factors in 
calculating a dose level that poses no 
appreciable risk to humans. 

2. Prenatal and postnatal sensitivity. 
There is no evidence for either 
qualitative or quantitative susceptibility. 
In all developmental studies, the 
developmental endpoint occurs at the 
maternal LOAEL or above. Although 
there is no rabbit developmental toxicity 
study with indoxacarb, a study is not 
required since: Studies both using 
methyl cellulose comparing JW062 in 
the rabbit and rat demonstrate that the 
toxicity profiles for the rat and rabbit are 
similar and that the rat is the more 
sensitive species; range finding studies 
in the rat comparing indoxacarb and 
JW062 indicate that the maternal and 
external developmental toxicity are 
comparable; a dietary developmental 
toxicity study in the rat with JW062 had 
comparable toxicity to the gavage 
indoxacarb rat developmental toxicity 
study. Developmental toxicity only 
occurred at levels at or above maternal 
toxicity. 


The reproduction toxicity study with 
JW062 can be used to satisfy the 
requirement for an indoxacarb study 
because: Systemic toxicity is at similar 
doses and of similar magnitude to that 
observed in subchronic feeding studies 
with both indoxacarb and JW062; based 
on the data base, the EPA determined 
that there was support for using data 
from dietary studies conducted with 
JW062 to satisfy the data requirements 
for indoxacarb. 

The Agency has required a 
developmental neurotoxicity study as 
confirmatory data due to: 

e Clinical signs of neurotoxicity in 
several studies, males and females, mice 
and rats, at some doses that do not cause 
mortality. 

e Signs of neurotoxicity in the acute 
neurotoxicity study rat with indoxacarb 
(males and females), mortality in males 
at neurotoxic doses. 

e Clinical signs of neurotoxicity in 
the 90-day toxicity study rat indoxacarb 
(females), mortality. 

e Clinical signs of neurotoxicity in 
the 90-day toxicity study mouse with 
the racemic mixture, JW062 (males and 
females), no mortality in females at 
neurotoxic doses, mortality in males. 

e Clinical signs of neurotoxicity in 
the 18 month carcinogenicity study 
mouse with JW062 (males and females) 
high and mid dose, mortality at the high 
but no mortality at the mid dose. 

e Clinical signs of neurotoxicity in 
the developmental toxicity study rat 
with JW062 (using methy1 cellulose as 
the vehicle), at doses causing mortality. 

3. Conclusion. The Agency concluded 
that the FQPA safety factor could be 
reduced to 1X for indoxacarb. 

e There is no indication of 
quantitative or qualitative increased 
susceptibility of rats or rabbits to in 
utero and/or postnatal exposure. 

e The requirement of a 
developmental neurotoxicity study is 
not based on the criteria reflecting 
special concern for the developing 
fetuses or young which are generally 
used for requiring a DNT study - and a 
safety factor (e.g., neuropathy in adult 
animals; central nervous system 
malformations following prenatal 
exposure; brain weight or sexual 
maturation changes in offspring; and/or 
functional changes in offspring) and 
therefore, does not warrant an FQPA 
safety factor; and 

e The dietary (food and drinking 
water) exposure assessments will not 
underestimate the potential exposures 
for infants and children There are no 
registered residential uses at the current 
time. 
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E. Aggregate Risks and Determination of 
Safety 

To estimate total aggregate exposure 
to a pesticide from food, drinking water, 
and residential uses, the Agency 
calculates DWLOCs which are used as a 
point of comparison against the model 
estimates of a pesticide’s concentration 
in water (EECs). DWLOC values are not 
regulatory standards for drinking water. 
DWLOGCs are theoretical upper limits on 
a pesticide’s concentration in drinking 
water in light of total aggregate exposure 
to a pesticide in food and residential 
uses. In calculating a DWLOC, the 
Agency determines how much of the 
acceptable exposure (i.e., the PAD) is 
available for exposure through drinking 
water (e.g., allowable chronic water 
exposure (mg/kg/day) = cPAD - (average 
food + residential exposure)). This 
allowable exposure through drinking 
water is used to calculate a DWLOC. 

A DWLOC will vary depending on the 
toxic endpoint, drinking water ‘ 
consumption, and body weights. Default 
body weights and consumption values 


as used by the USEPA Office of Water 
are used to calculate DWLOCs: 2L/70 kg 
(adult male), 2L/60 kg (adult female), 
and 1L/10 kg (child). Default body 
weights and drinking water 
consumption values vary on an 
individual basis. This variation will be 
taken into account in more refined 
screening-level and quantitative 
drinking water exposure assessments. 
Different populations will have different 
DWLOCs. Generally, a DWLOC is 
calculated for each type of risk 
assessment used: acute, short-term, 
intermediate-term, chronic, and cancer. 
When EECs for surface water and 
ground water are less than the 
calculated DWLOCs, EPA concludes 
with reasonable certainty that exposures 
to the pesticide in drinking water (when 
considered along with other sources of 
exposure for which EPA has reliable 
data) would not result in unacceptable 
levels of aggregate human health risk at 
this time. Because EPA considers the 
aggregate risk resulting from multiple 
exposure pathways associated with a 


TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO INDOXACARB 


pesticide’s uses, levels of comparison in 
drinking water may vary as those uses 
change. If new uses are added in the 
future, EPA will reassess the potential 
impacts of residues of the pesticide in 
drinking water as a part of the aggregate 
risk assessment process. 


1. Acute risk. Using the exposure 
assumptions discussed in this unit for 
acute exposure, the acute dietary 
exposure from food to indoxacarb will 
occupy 7% of the aPAD for the U.S. 
population, 41% of the aPAD for 
females 13 years and older, 6% of the 
aPAD for all infants less than 1 year old 
and 12% of the aPAD for children 1 to 
6 years old, the children population at 
greatest exposure. In addition, there is 
potential for acute dietary exposure to 
indoxacarb in drinking water. After 
calculating DWLOCs and comparing 
them to the EECs for surface water and 
ground water, EPA does not expect the 
aggregate exposure to exceed 100% of 
the aPAD, as shown in the following 
Table 3: 


Population Subgroup 


aPAD (mg/kg) 


Surface Water 


%aPAD (Food) EEC (ppb) 


Ground Water EEC 


(ppb) Acute DWLOC (ppb) 


U.S. population 0.12 


13.86 


0.02 3,900 


Females 13 + 0.12 


13.86 


0.02 


0.12 


All infants less than 1 year 


6 13.86 


0.02 


Children 1 to 6 0.12 


13.86 


0.02 


2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that exposure to indoxacarb from food 
will utilize 33% of the cPAD for the 
U.S. population, 48% of the cPAD for 
infants less than 1 year old and 85% of 
the cPAD for children 1 to 6 years old, 


the subpopulation at greatest exposure. 
There are no residential uses for 
indoxacarb that result in chronic 
residential exposure to indoxacarb. 
Based on the use pattern, chronic 
residential exposure to residues of 
indoxacarb is not expected. In addition, 
there is potential for chronic dietary 


TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO INDOXACARB 


exposure to indoxacarb in drinking 
water. After calculating DWLOCs and 
comparing them to the EECs for surface 
water and ground water, EPA does not 
expect the aggregate exposure to exceed 
100% of the cPAD, as shown in the 
following Table 4: 


Population Subgroup 


cPAD mg/kg/day 


Surface Water 


%cPAD (Food) EEC (ppb) 


Ground Water EEC Chronic DWLOC 
(ppb) (ppb) 


0.02 


U.S. population 


33 3.65 


0.02 470 


0.02 


All infants less than 1 year 
old 


48 3.65 


0.02 100 


0.02 


Children 1 to 6 


85 3.65 


0.02 30 


3. Short-term risk. Short-term 
aggregate exposure takes into account 
residential exposure plus chronic 
exposure to food and water (considered 
to be a background exposure level). 
Indoxacarb is not registered for use on 


any sites that would result in residential 
exposure. Therefore, the aggregate risk 
is the sum of the risk from food and 
water, which do not exceed the 
Agency’s level of concern. 


4. Intermediate-term risk. 
Intermediate-term aggregate exposure 
takes into account residential exposure 
plus chronic exposure to food and water 
(considered to be a background 
exposure level). Indoxacarb is not 
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registered for use on any sites that 
would result in residential exposure. 
Therefore, the aggregate risk is the sum 
of the risk from food and water, which 
do not exceed the Agency’s level of 
concern. 

5. Aggregate cancer risk for U.S. 
population. There is no evidence for 
mutagenicity and there is no evidence of 
carcinogenicity in either the rat or 
mouse. Indoxacarb has been classified 
as “‘not likely to be carcinogenic in 
humans” by the Agency; therefore, 
indoxacarb is not expected to pose a 
carcinogenic risk. 

6. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to indoxacarb 
residues. 


IV. Other Considerations 


A. Analytical Enforcement Methodology 


Adequate enforcement methodology 
(HPLC/UV Method AMR 2712-93) is 
available to enforce the tolerance 
expression. The method may be 
requested from: Calvin Furlow, PRRIB, 
IRSD (7502C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (703) 305-5229; e-mail address: 
furlow.calvin@epa.gov. 


B. International Residue Limits 


There are no established or proposed 
Codex, Canadian, or Mexican maximum 
residue limits (MRLs) for residues of 
indoxacarb; therefore, international 
harmonization is not:an issue at this 
time. 


V. Conclusion 


Therefore, tolerances are established 
for combined residues of indoxacarb 
[(S)-methy] 7-chloro-2,5-dihydro-2- 
(trifluoromethoxy)pheny]] 
amino]carbonyl}indeno[1,2- 
e}[1,3,4]oxadiazine-4a(3H)-carboxylate] 
and its R-enantimomer [(R)-methy] 7- 
chloro-2,5-dihydro-2- 
(trifluoromethoxy)pheny]] 
in or on alfalfa, forage at 10 ppm, alfalfa, 
hay at 50 ppm, peanut at 0.01 ppm, 
peanut, hay at 40 ppm, potato at 0.01 
ppm, soybean, seed at 0.80 ppm, 
aspirated grain fractions at 45 ppm, 
soybean, hulls at 4.0 ppm. Additionally, 
the petition requested an increase in 
tolerance levels for head lettuce, milk, 
milk fat, meat, fat, and meat by-products 


of cattle, goat, hog, horse, and sheep 
based on a proposed increase in the 
labeled use rate for head lettuce and on 
potential changes in residue levels in 
livestock diets. The proposed increases 
are for head lettuce at 5.0 ppm, meat of 
cattle, goat, hog, horse, and sheep at 
0.05 ppm, fat of cattle, goat, hog, horse, 
and sheep at 1.5 ppm, meat by-products 
of cattle, goat, hog, horse, and sheep at 
0.03 ppm, milk at 0.15 ppm, and milk, 
fat at 4.0 ppm. 


VI. Objections and Hearing Requests 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
Although the procedures in those 
regulations require some modification to 
reflect the amendments made to the 
FFDCA by the FQPA of 1996, EPA will 
continue to use those procedures, with 
appropriate adjustments, until the 
necessary modifications can be made. 
The new section 408(g) provides 
essentially the same process for persons 
to “‘object’”’ to a regulation for an 
exemption from the requirement of a 
tolerance issued by EPA under new 
section 408(d), as was provided in the 
old FFDCA sections 408 and 409. 


' However, the period for filing objections 


is now 60 days, rather than 30 days. 


A. What Do I Need to Do to File an 
Objection or Request a Hearing? 


You must file your objection or 
request a hearing on this regulation in 
accordance with the instructions 
provided in this unit and in 40 CFR part 
178. To ensure proper receipt by EPA, 
you must identify docket ID number 
OPP-2002-0105 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before September 16, 2002. 

1. Filing the request. Your objection 
must specify the specific provisions in 
the regulation that you object to, and the 
grounds for the objections (40 CFR 
178.25). If a hearing is requested, the 
objections must include a statement of 
the factual issues(s) on which a hearing 
is requested, the requestor’s contentions 
on such issues, and a summary of any 
evidence relied upon by the objector (40 
CFR 178.27). Information submitted in 
connection with an objection or hearing 
request may be claimed confidential by 
marking any part or all of that 
information as CBI. Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 


40 CFR part 2. A copy of the 
information that does not contain CBI 
must be submitted for inclusion in the 
public record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 

Mail your written request to: Office of 
the Hearing Clerk (1900), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. You 
may also deliver your request to the 
Office of the Hearing Clerk in Rm. C400, 
Waterside Mall, 401 M St., SW., 
Washington, DC 20460. The Office of 
the Hearing Clerk is open from 8 a.m. 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Office of the Hearing 
Clerk is (202) 260-4865. 

2. Tolerance fee payment. If you file 
an objection or request a hearing, you 
must also pay the fee prescribed by 40 
CFR 180.33(i) or request a waiver of that 
fee pursuant to 40 CFR 180.33(m). You 
must mail the fee to: EPA Headquarters 
Accounting Operations Branch, Office 
of Pesticide Programs, P.O. Box 
360277M, Pittsburgh, PA 15251. Please 
identify the fee submission by labeling 
it “Tolerance Petition Fees.” 

EPA is authorized to waive any fee 
requirement ‘‘when in the judgement of 
the Administrator such a waiver or 
refund is equitable and not contrary to 
the purpose of this subsection.” For 
additional information regarding the 
waiver of these fees, you may contact 
James Tompkins by phone at (703) 305-— 
5697, by e-mail at 
tompkins.jim@epa.gov, or by mailing a 
request for information to Mr. Tompkins 
at Registration Division (7505(C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

If you would like to request a waiver 
of the tolerance objection fees, you must 
mail your request for such a waiver to: 
James Hollins, Information Resources 
and Services Division (7502C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

3. Copies for the docket. In addition 
to filing an objection or hearing request 
with the Hearing Clerk as described in 
Unit VI.A., you should also send a copy 
of your request to the PIRIB for its 
inclusion in the official record that is 
described in Unit I.B.2. Mail your 
copies, identified by docket ID number 
OPP-2002-0105 to: Public Information 
and Records Integrity Branch, : 
Information Resources and Services 
Division (7502C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. In person or by 
courier, bring a copy to the location of 
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the PIRIB described in Unit I.B.2. You 
may also send an electronic copy of 
your request via e-mail to: opp- 
docket@epa.gov. Please use an ASCII 
file format and avoid the use of special 
characters and any form of encryption. 
Copies of electronic objections and 
hearing requests will also be accepted 
on disks in WordPerfect 6.1/8.0 or 
ASCII file format. Do not include any 
CBI in your electronic copy. You may 
also submit an electronic copy of your 
request at many Federal Depository 
Libraries. 


B. When Will the Agency Grant a 
Request for a Hearing? 


A request for a hearing will be granted 
if the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issues(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 


VII. Regulatory Assessment 
Requirements 


This final rule establishes a tolerance 
under FFDCA section 408(d) in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104—4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
‘Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 


action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under FFDCA section 408(d), such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 


levels of government, as specified in 


Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” “Policies 
that have federalism implications” is 
defined in the Executive Order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of FFDCA section 408(n)(4). 
For these same reasons, the Agency has 
determined that this rule does not have 
any ‘“‘tribal implications” as described 
in Executive Order 13175, entitled 
Consultation and Coordination with 
Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” ‘Policies that have tribal 
implications” is defined in the 
Executive Order to include regulations 


that have “‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VIII. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
tule is not a ‘“‘major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: July 3, 2002. 
Debra Edwards, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 


Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


1. The authority citation for part 180 
is revised to read as follows: 

Authority: 21 U.S.C. 321(q), 346(a) and 
371. 

2. Section 180.564 is amended by 
revising the table in paragraph (a) to 
read as follows: 


§ 180.564 Indoxacarb, tolerances for 
residues. 


(a) * * * 
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Commodity 


Parts per million 


Corn, sweet, kernel plus Cob with HUSK rEMOVED 0.02 


Sheep, meat byproducts 


Soybean, aspirated grain fractions ..... 


Vegetable, fruiting, group 


* * * * * 


[FR Doc. 02—18173 Filed 7-17-02; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 258 
[FRN-7247-4] 
RIN 2090-AA30 


Project XL Site-Specific Rulemaking 
for Implementing Waste Treatment 
Systems at Two Virginia Landfills 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: Today EPA is promulgating a 
site-specific rule proposed on December 
28, 2001, to implement a project under 
the EPA’s Project eXcellence and 
Leadership Program (Project XL). The 
rule provides site-specific regulatory — 
flexibility under the Resource 
Conservation and Recovery Act (RCRA) 
for two Virginia landfills ( referred to 
collectively as the “Virginia Project XL 


Landfills’’): The Maplewood Recycling 
and Waste Disposal Facility, located in 
Amelia County, Virginia (Maplewood 
Landfill); and the King George County 
Landfill and Recycling Facility, located 


_ in King George County, Virginia (King 


George Landfill). On September 29, 
2000, EPA, USA Waste of Virginia, Inc., 
and King George Landfills, Inc., signed 
the Final Project Agreement (FPA) for 
this project, which would allow for the 
addition of liquids to these landfills. 


The addition of liquids to landfills 
accelerates the biodegradation of 
landfill waste and is allowed for certain 
prescribed liner designs under current 
RCRA municipal solid waste landfill 
(MSWLEF) regulations. The principal 
objectives of this XL project are two- 
fold: To demonstrate that the alternative 
liner designs at the Virginia Project XL 
Landfills will also safely accelerate the 
biodegradation of landfill waste and 
thereby decrease the time it takes for the 
waste to reach stabilization in the 
landfill, facilitate the management of 
leachate and other liquid wastes, and 
promote recovery of landfill gas; and to 
assess the effects of applying differing 
amounts of liquids to landfills. 


The Virginia Project XL Landfills 
comprise two of several landfills, 
located in different geographic and 
climactic regions across the country, 
that under Project XL are testing this 
bioreactor technology over alternative 
liner designs. In order to carry out this 
project, the Virginia Project XL Landfills 
need relief from certain requirements in 
EPA regulations which set forth design 
and operating criteria for MSWLFs, 
requirements which would otherwise 
preclude the addition of liquids at these 
landfills. Today’s rule will allow the 
Virginia Project XL Landfills to apply 
collected, non-containerized non- 
hazardous bulk liquids (including 
landfill leachate) to the landfills. 


DATES: This regulation is effective on 
July 18, 2002. 


ADDRESSES: A docket containing 
supporting information used in 
developing this final rule is available for 
public inspection and copying at EPA’s 
RCRA docket office located at Crystal 
Gateway, 1235 Jefferson Davis Highway, 
First Floor, Arlington, Virginia. The 
public is encouraged to phone in 
advance to review docket materials. 
Appointments can be scheduled by 
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phoning the Docket Office at (703) 603— 
9230. Refer to RCRA Docket Number F- 
2001—WVLP-FFFFF and F—2002- 
WVLF-FFFFF for the proposed and 
final rule dockets, respectively. The 
public may copy a maximum of 100 
pages from any regulatory docket at no 
charge. Additional copies are $0.15 per 
page. Project materials are also available 
for review on the World Wide Web at: 
http://www.epa.gov/projectx]/ 
virginialandfills/index.htm. 

A duplicate copy of the docket is 
available for inspection and copying at 
the EPA Region 3 Library located at 
1650 Arch Street, Philadelphia, PA 
19103. Appointments can be scheduled 
by phoning the Library at (215) 814- 
5254. 


FOR FURTHER INFORMATION, CONTACT: Mr. 
Steven J. Donohue at the U.S. 
Environmental Protection Agency, 
Region 3, (3EI00), 1650 Arch Street, 
Philadelphia, Pennsylvania 19103. Mr. 
Donohue may be contacted at (215) 814— 
3215. Further information on today’s 
action may also be obtained on the 
World Wide Web at http:// 
www.epa.gov/projectx!/. Questions to 
EPA regarding today’s action can be 
directed to Mr. Donohue at (215) 814— 
3215 donohue.steven@epa.gov. 


SUPPLEMENTARY INFORMATION 
Outline of Today’s Document 


The information presented in this 
preamble is arranged as follows: 


I. Authority 
Il. Background 
A. What is Project XL? 
B. What Are Bioreactor Landfills? 
Ill. The Virginia Project XL Landfills 
A. Overview 
B. What did EPA Propose and What 
Comments were Received? 
C. Description of the Project 
D. What Kind of Liner Is Required by 
Current Federal Regulations? 
E. How Are the Liners at the Virginia 
Project XL Landfills Constructed? 
F. What Are the Environmental Benefits 
Expected Through Project XL? 
G. How Have Various Stakeholders Been 
Involved in this Project? 
H. Will this Project Result in Cost Savings 
and Paperwork Reduction? 
I. How Long Will this Project Last and 
When Will it Be Complete? 
J. Why is this Rule Immediately Effective? 
IV. What Regulatory Changes Are Being 
Made to Implement this Project? 
A. Existing Liquid Restrictions for 
MSWLFs (40 CFR 258.28) 
B. Site-Specific Rule 
V. Regulatory Assessment Requirements 
A. How Does this Rule Comply With 
Executive Order 12866: Regulatory 
Planning and Review? 
B. Is a Regulatory Flexibility Analysis 
Required? 


C. Is an Information Collection Request 
Required for this Rule Under the 
Paperwork Reduction Act ? 

D. Does This Rule Trigger the 
Requirements of the Unfunded Mandates 
Reform Act? 

E. How Does the Congressional Review Act 
Apply to.this Rule? 

F. How Does this Rule Comply with 
Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks? 

G. How Does this Rule Comply With 
Executive Order 13132: Federalism? 

H. How Does this Rule Comply with 
Executive Order 13175: Consultation and 
Coordination with Indian Tribal 
Governments? 

. How Does this Rule Comply with the 
National Technology Transfer and 
Advancement Act? 

. Does this Rule Comply with Executive 
Order 13211: Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use? 


I. Authority 


This rule is being promulgated under 
the authority of Sections 1008, 2002, 
4004, and 4010 of the Solid Waste 
Disposal Act of 1970, as amended by the 
Resource Conservation and Recovery 
Act, as amended (42 U.S.C. 6907, 6912, 
6945, and 6949a). 


II. Background 
A. What is Project XL? 


Project XL is an EPA initiative 
developed to allow regulated entities to 
achieve better environmental results at 
less cost. Project XL—‘‘eXcellence and 
Leadership’—was announced on March 
16, 1995 (see 60 FR 27282, May 23, 
1995). Detailed descriptions of Project 


— 


_XL have been published previously in 


numerous public documents which are 
generally available electronically via the 
Internet at http://www.epa.gov/ 
projectxl/. Briefly, Project XL gives a 
limited number of regulated entities the 
opportunity to develop their own pilot 
projects and alternative strategies to 
achieve environmental performance that 
is superior to what would be achieved - 
through compliance with current and 
reasonably anticipated future 
regulations. These efforts are crucial to 
the Agency’s ability to test new 
regulatory strategies that reduce 
regulatory burden and promote 
economic growth while achieving better 
environmental and public health 
protection. The Agency intends to 
evaluate the results of this and other XL 
projects to determine which specific 
elements of the projects, if any, should 
be more broadly applied to other 
regulated entities for the benefit of both 
the economy and the environment. 
Project XL is intended to allow EPA 
to experiment with new or pilot projects 


that provide alternative approaches to 
regulatory requirements, both to assess 
whether they provide benefits at the 
specific facility affected, and whether 
these projects should be considered for 
wider application. Such pilot projects 
allow EPA to proceed more quickly than 
would be possible when undertaking 
changes on a nationwide basis. EPA 
may modify rules, on a site- or State- 
specific basis, that represent one of 
several possible policy approaches 
within a more general statutory 
directive, so long as the alternative 
being used is permissible under the 
statute. 

On September 29, 2000, EPA’s Region 
3 and Office of Solid Waste, joined by 
Virginia Department of Environmental 
Quality, and USA Waste of Virginia, Inc. 
signed the Final Project Agreement 
(FPA) for the project (see Docket No. F- 
2001-WVLP--FFFFF, Item 2.2, or the 
Internet at http://www.epa.gov/ 
ProjectXL/virginialandfills/fpa.pdf.) The 
FPA is a non-binding written agreement 
between the project sponsor and 
regulatory agencies which describes the 
project in detail, discusses criteria to be 


met, identifies performance goals and 


indicators, and outlines the 
administration of the agreement. 


B. What Are Bioreactor Landfills? 


A bioreactor landfill is generally 
defined as a landfill operated to 
transform and stabilize the readily and 
moderately decomposable organic 
constituents of the waste stream by 
purposeful control to enhance 
microbiological processes. Bioreactor 
landfills often employ addition of 
liquids such as leachate. A byproduct of 
the waste decomposition process is 
landfill gas, which includes methane, 
carbon dioxide, hazardous air pollutants 
and volatile organic compounds (VOC). 
Landfill gases are produced sooner in a 
bioreactor than in a conventional 
landfill. Therefore, bioreactors typically 
incorporate state-of-the-art landfill gas 
collection systems to collect and control 
landfill gas upon start up of the liquid 
addition process. 

On April 6, 2000, EPA published a 
document in the Federal Register 
requesting information on bioreactor 
landfills, because the Agency is 
considering whether and to what extent 
the Criteria for Municipal Solid Waste 
Landfills, 40 CFR part 258, should be 
revised to allow for leachate 
recirculation over alternative liners in 
MSWLEFs (65 FR 18015). EPA is seeking 
information about liquid additions and 
leachate recirculation in MSWLFs to the 
extent currently allowed, i.e., in 
MSWLFs designed and constructed with 
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a composite liner as specified in 40 CFR 
258.40(a)(2). 

Proponents of bioreactor technology 
note that operating MSWLFs as 
bioreactors provides a number of 
environmental benefits, including an 
increased rate of waste decomposition, 
which in turn would extend the 
operating life of the landfill and lessen 
the need for additional landfill space or 
other disposal options. Bioreactors also 
decrease, or at times eliminate, the 
quantity of leachate requiring treatment 
and offsite disposal. Several studies 
have shown that leachate quality 
improves over time when leachate is 
recirculated on a regular basis. For all of 
these reasons, bioreactors are expected 
to decrease potential environmental 
risks and costs associated with leachate 
management, treatment and offsite 
disposal. Additionally, use of bioreactor 
techniques is expected to shorten the 
length of time the liner will be exposed 
to leachate and this should lower the 
long term potential for leachate 
migration into the subsurface 
environment. Bioreactors are also 
expected to reduce post-closure care 
costs and risks, due to the accelerated, 
controlled settlement of the solid waste 
during landfill operation. Finally, 
bioreactors provide for greater 
opportunity for recovery of methane gas 
for energy production since a larger 
quantity of methane is produced earlier 
than in a normal MSWLF. 

Several additional related XL pilot 
projects involving operation of landfills 
as bioreactors are being implemented 
throughout the country. These 
additional bioreactor projects will 
enable EPA to evaluate benefits of 
different alternative liners and leachate 
recirculation systems under various 
climatic and operating conditions. As 
expressed in the above-referenced April 
2000 Federal Register document, EPA is 
interested in assessing the performance 
of landfills operated as bioreactors, and 
these XL projects are expected to 
contribute valuable data. 

The Virginia Project XL Landfills and 
other XL projects will provide 
additional information on the 
performance of MSWLFs when liquids 
are added to the landfill. The Agency is 
also interested in assessing how 
different types of alternative liners 
perform when liquids are added to the 
landfill, including maintaining a 
hydraulic head at acceptable levels. 


Ill. The Virginia Project XL Landfills 
A. Overview 


The Virginia Project XL Landfills 
consists of the Maplewood Landfill and 
the King George Landfill. The 


Maplewood Landfill is located in 
Amelia County, Virginia, approximately 
30 miles southwest of Richmond, 
Virginia. The Maplewood Landfill will 
cover a total area of about 404 acres 
upon completion. Construction of the 
first phases started in 1992. - 
Construction of the most recent phase 
was completed in 1997. The King 
George County Landfill is located in 
King George County, Virginia, 
approximately 50 miles north-northeast 
of Richmond, Virginia. The King George 
Landfill will cover a total area of about 
290 acres upon completion. The first 
phase of liner system construction 
began in 1996. Construction of 
additional liner system areas has been 
performed every year since 1996. 

The Maplewood Landfill is owned 
and operated by USA Waste of Virginia, 
Inc., and the King George Landfill is 
owned by King George County and 
operated by King George Landfills, Inc. 
USA Waste of Virginia, Inc. and King 
George Landfills, Inc. are both 
subsidiaries of Waste Management, Inc., 
and will be referred to collectively 
hereinafter as “Waste Management.” 
Maplewood Landfill and King George 
Landfill, both of which are municipal 
solid waste landfills (MSWLFs), will 
hereinafter be referred to collectively as 
the “Virginia Project XL Landfills.” 


B. What did EPA Propose and What 
Comments were Received? 


Today’s action finalizes the site- 
specific rule for the Virginia Project XL 
Landfills without modification of the . 
proposed rule. EPA proposed adding a 
new subsection (c) to 40 CFR 258.41 
that would apply only to the Virginia 
Project XL Landfills and allow the 
owner/operator to add non-hazardous 
bulk or non-containerized liquids, 
including leachate, to Cell 3 of the King 


’ George Landfill and Phases 1 and 2 of 


the Maplewood Landfill, as long as 
these areas meet the maintenance, 
operational, monitoring and other 
requirements set forth in § 258.41(c). 
See Section IV of this preamble for a full 
description of the regulatory relief 
provided for this project. 

As a result of the December 28, 2001, 
proposed rule for the Virginia Project 
XL Landfills, EPA received two 
comments from two national 
organizations, one representing the solid 
waste management industry and one 
from a recycling advocacy group. EPA’s 
Response to Comments document 
(‘“Response’’) and the comment letters 
are in the RCRA Docket No. F-2002- 
WVLF-FFFFF for this final rule. The - 
solid waste management trade 
association supported this Virginia XL 
Project and did not call for any 


revisions. The recycling advocacy group 
submitted extensive comments.critical 
of landfilling solid waste and bioreactor 
technology in general, and the VA 
Landfills XL Project and site-specific 
rule in particular. 

Generally, some of the recycling 
advocacy group comments addressed 
the legal basis or adequacy of EPA’s 
existing municipal solid waste landfill 
(MWSLF) criteria, 40 CFR part 258, 
which are beyond the scope of today’s 
rulemaking. Other comments called for 
EPA to establish uniform design and 
operating criteria for all bioreactor 
landfills. These comments are also 
beyond the scope of today’s rulemaking, 
which addresses only the Maplewood 
and King George County landfills. This 
commenter also addressed the adequacy 
of landfill gas monitoring, collection, 
control and reporting requirements for 
the XL Project. The proposed rule did 
not include any flexibility to existing 
regulations addressing these 
requirements, rather requirements 
pertaining to landfill gas are governed 
by Clean Air Act regulations and 
facility-specific permits (see Section 
III.C., below). Finally, the comments 
suggested testing changes for the XL 
Project. As explained in greater detail in 
the Response and in Section 
IV.B.(below), EPA believes the 
monitoring, testing and reporting 
requirements contained in this rule, the 
Final Project Agreement and State solid 
waste and air permits will provide 
sufficient information to characterize 
the bioreactor operations at the Virginia 
Project XL Landfills and protect human 
health and the environment. 


C. Description of the Project 


This rule will allow for the addition 
of liquid wastes to certain areas of the 
Maplewood Landfill and the King 
George Landfill. 

The goal for the Maplewood Landfill 
is to recirculate as much leachate as is 
generated at the facility. Based on 
facility records, the facility generated 
approximately 3,000,000 gallons of 
leachate in 1999 (a relatively dry year). 
Under this XL project, between 
3,000,000 and 4,000,000 gallons of 
liquid will be applied at the landfill per 
year. The liquid application rate will be 
an average of 10,960 gallons per day, 
based on an application rate of 
4,000,000 gallons per year. In order to 
comply with the requirements of the 
rule and provide the appropriate test 
conditions for biodegradation of the 
waste, the exact liquid application rate 
will be determined by Waste 
Management during implementation of 
the project. The project area in the’ 
Maplewood Landfill will be in “Phase 
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Development Areas” 1 and 2 (leachate 
recirculation areas) and 3, 4, and 11 
(monitored control areas without 
leachate recirculation). The total size of 
the Phase 1, 2, 3, 4 and 11 Phase 
Development Areas is approximately 48 
acres. During dry periods of lower or no 
leachate generation, liquids other than 
leachate could also be added, including 
non-hazardous liquids such as storm 
water and truck wash water. The liquids 
will be applied in trenches, excavated 
into the surface of the landfill in the 
Phases 1 and 2 areas (approximately 10 
acres in size). Phases 3, 4, and 11 will 
be used as control cells—no liquid will 
be applied to these areas, only rainwater 
that naturally falls and percolates 
beneath the landfill surface will enter 
the waste in these areas or phases. 

The goal for the King George County 
Landfill is to recirculate as much 
leachate as is generated at the facility 
and to add sufficient additional liquid 
to make a total liquids application of 
between 7,000,000 and 8,000,000 
gallons per year. Based on facility 
records for the past three years, the 
facility generates approximately 
3,500,000 gallons of leachate per year. 
Based on estimates of storm water 
runoff quantities and the storage 
capacity of the storm water management 
ponds at the site, approximately 
8,000,000 gallons or more of storm 
water is expected to be made available 
for application to the landfill waste. The 
liquid application rate will be, on 
average, about 22,000 gallons per day 
based on an estimated application rate 
of 8,000,000 gallons per year. In order 
to comply with the requirements of the 
rule and provide the appropriate test 
conditions for biodegradation of the 
waste, the exact liquid application rate 
will be determined by Waste 
Management during implementation of 
the project. 

The overall study area in the King 
George Landfill will be established 
within the Municipal Solid Waste Cells 
2, 3, and 4. The total size of Cells 2, 3, 
and 4 is approximately 59 acres. Liquid 
will be applied only in Cell 3, 
approximately 10 acres in size. Cells 2 
and 4 will be control cells in which no 
liquids will be applied. Cell 1 was being 
filled with waste in July 2001. 

As stated earlier, the bioreactor 
program that will be implemented at the 
King George County Landfill involves 
application to the waste of about twice 
the quantity of liquid that is applied at 
the Maplewood Landfill. In the 
bioreactor at this landfill, conditions 
will be established that are intended to 
significantly increase the rate of 
degradation of waste during the 
operating life of the landfill to achieve 


the benefits identified in the FPA. 
Although the process of recirculating 
leachate provides much of the moisture 
needed to enhance biological 
degradation of waste, research reported 
in “Active Municipal Waste Landfill 
Operations: A Biochemical Reactor” 
(Reinhart, 1995, see Docket No. F—2001-— 
WVLP-FFFFF, Item 4.1) found that the 
quantity of liquid needed to reach water 
holding or field capacity of the waste to 
potentially maximize the rate of 
biodegradation is typically much greater 
than the quantity of leachate generated 
at a MSWLF. As part of the comparison 
of different rates of liquid addition 
inherent in this project, sources of 
liquid other than leachate will be used 
to supply the additional quantity of 
liquid needed at the King George 
Landfill. These sources could include 
storm water, truck wash water and other 
non-hazardous liquid waste. For this 
project, these liquids may be discharged 
into the landfill leachate storage tanks to 
supplement the leachate and the 
resulting mixture will then be 
distributed over the bioreactor test area. 

The liquids application system at the 
Virginia Project XL Landfills will be 
constructed using typical trench 
construction methods and may include 
other methods developed during the 
implementation of the program. The 
construction methods are described in 
detail in the Application for Project XL 
Landfill Bioreactor Systems King George 
County Landfill and Maplewood 
Recycling and Waste Disposal Facility, 
submitted to U.S. EPA, prepared by 
GeoSyntec Consultants, May 30, 2000 
(see Docket No. F—2001-WVLP-FFFFF, 
Item 5.1). 

The liquids infiltration or 
“application capacity” of each landfill 
is the amount of liquid that can be 
expected to flow by gravity from all of 
the trenches. This quantity has been 
estimated using the methodology 
described in ‘‘Analysis Procedures for 
Design of Leachate Recirculation 
Systems,” (T.B. Maier, June 1998, see 
Docket No. F-2001-WVLP-FFFFF, Item 
4.2). This method involves estimating 
the moisture content of the waste 
(typically 15 to 25 percent without 
liquid application), the hydraulic 
properties of the waste, the moisture 
retention capacity (field capacity) of the 
waste (typically 40 percent), and the 
depth of liquid in the trench. Using this 
information, the infiltration rate of 
liquid into the waste from one 400 foot 
long trench is calculated; the total 
application capacity equals the 
combined infiltration rate of all six 
trenches. As shown in the May 2000, 
GeoSyntec Report, the total application 
capacity of the group of six trenches is 


calculated to be about 110,000 gallons 
per day, which is much greater than the 
average application rate of either 10,960 
gallons per day or the 22,000 gallons per 
day for Maplewood and King George 
Landfills, respectively. The exact 
number and length of the trenches will 
be determined during the 
implementation of the project but at a 
minimum will be adequate to provide 
for the average application rates. 

EPA’s RCRA MSWLF operating 
criteria require that MSWLFs be 
designed and constructed with a 
leachate collection system that can 
ensure a hydraulic head (leachate layer) 
above the liner of 30 centimeters (cm) or 
less, i.e., approximately 12 inches. The 
operator must monitor the depth of 
liquid (or thickness of ‘“‘head’’) and 
ensure no more than 30 cm of head is 
on the liner. The impact of the liquid 
application activities on the thickness of 
head on the liner systems was evaluated 
using the Hydrologic Evaluation of 
Landfill Performance (HELP) model (see 
the May 2000, GeoSyntec Report). First, 
the hydrologic evaluation was 
performed assuming that no liquid is 
applied; then the evaluation was 
performed for the liquid application 
condition under the assumptions that 
4,000,000 and 8,000,000 gallons per 
year will be recirculated at the 
Maplewood and King George Landfills, 
respectively. These calculations show 
that a head of 30 cm or less is expected 
on both the Maplewood and the King 
George liner. The King George Landfill 
is expected to maintain a lower head 
than the Maplewood Landfill because 
the drainage layer material at the King 
George landfill is approximately 100 
times more permeable than the drainage 
layer material at the Maplewood 
landfill. This is why the King George 
Landfill was selected for an application 
rate of twice the volume of liquids that 
will be applied to the Maplewood 
Landfill. 

The primary liner system of both 
landfills is underlain by a secondary 
liner and leachate collection system. 
Sumps are located at the low point of 
each cell in each system and will be 
monitored for the depth of liquid on a 
monthly basis. As needed and required, 
liquid in the sumps is collected and 
controlled as leachate. Samples are 
collected to evaluate the characteristics 
of the liquids. If the test results from the 
sampled liquid or the monitoring of the 
leachate level indicate that there is a 
potential leak in the primary liner 
system, then the need for a larger pump 
will be evaluated and the liquid level in 
the primary system will be further 
evaluated and monitored to minimize 
the liquid depth above the primary 
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liner. The liner leakage rate will be 
evaluated and the leachate injection rate 
may be reduced, if necessary, to control 
the rate of flow into the secondary 
leachate collection system. Waste 
Management will monitor the depth of 
liquid on the liners of both landfills 
throughout the XL project period, and 
will ensure that less than the 30 cm 
maximum head is maintained, in 
accordance with regulations. This rule 
will not alter Waste Management’s 
obligation to maintain less than 30 cm 
of head on the liners at the Virginia 
Project XL Landfills. 

It is necessary that the on-site leachate 
storage structures at both the Virginia 
Project XL Landfills have enough 
capacity to store the leachate needed for 
later application to the test areas in the 
landfills. Liquid will be collected and 
stored for application when conditions 
are relatively dry. The storage capacity 
of the leachate tanks at the Maplewood 
Landfill is approximately 500,000 
gallons, this represents approximately a 
two months supply of leachate at a 
application rate of 4 million gallons per 
year. 

During operation of the bioreactor 
system, leachate storage structures will 
also be used to temporarily store 
leachate at times when it is not or 
cannot be recirculated. At a minimum, 
the tanks will need to store the quantity 
of leachate generated over a period of 
several days. The May 2000, GeoSyntec 
Report states that the Maplewood 
Landfill generated approximately 3 
million gallons of leachate in 1999. The 
500,000 gallon storage at Maplewood 
Landfill represents over a two month 
storage capacity of leachate at a 
generation rate of 3 million gallons per 
year. Therefore, the facility has adequate 
leachate storage capacity for operation 
of the bioreactor system. As a 
contingency, when leachate generation 
exceeds the rate of recirculation in and 
storage capacity, leachate can be hauled 
off-site as is currently being done. 

In the May 2000, GeoSyntec Report, 
Waste Management’s consultant _ 
evaluated the physical stability of the 
waste at the Virginia Project XL 
Landfills under bioreactor operating 
conditions. GeoSyntec Consultants 
submitted this engineering evaluation to 
the Virginia Department of 
Environmental Quality (VADEQ) as a 
part of their application for a permit 
modification for the bioreactor testing at 
the Virginia Project XL Landfills. A 
static stability analysis conducted for 
the slopes of the Virginia Project XL 
Landfills shows a factor of safety (FOS) 
of greater than the minimum value of 
1.5 was maintained even with the 
addition of the liquid application 


trenches and a phreatic or subsurface 
leachate/water table surface in the 
landfill cell associated with the addition 
of liquids in the trench. The calculated 


FOS for the existing conditions and 


under the leachate recirculation 
scenarios remained unchanged in both 
the Virginia Project XL Landfills since 
the critical failure surface is located 
outside the areas that will be wetted by . 
liquid addition during the bioreactor 
testing or the added liquid does not 
change the location of the critical 
surface. The GeoSyntec stability 
evaluation can be found in the rule . 
docket (see Docket No. F—2001-WVLP—- 
FFFFF, Items 4.5 and 4.6). 

EPA and Waste Management expect 
that the addition of liquids to the 
landfills will accelerate the production 
of landfill gases; indeed, one of the 
benefits of bioreactor landfills is that the 
time interval during which landfill gas 
is generated should be compressed, 
thereby facilitating its collection and 
potential conversion to a useful energy 
source. Landfill gas generation will start 
sooner and end sooner in landfills 
where liquids are recirculated. EPA’s 
Standards of Performance for Municipal 
Solid Waste Landfills, 40 CFR part 60, 
subpart WWW, requires large landfills 
that meet the emissions threshold to 
perform landfill gas monitoring and 
install a collection and control system 
as specified in the regulation in areas 
where wastes are over a certain age. 
Effective November 1999, Waste 
Management installed, and is operating, 
an active (i.e., vacuum induced) landfill 
gas collection system in Phases 1, 2 and 
3 at the Maplewood Landfill. An active 
gas collection system became 
operational at the King George Landfill 
on December 10, 2000. 

This XL project will comply with the 
subpart WWW performance standards 
for MSWLFs under the Federal Clean 
Air Act. Waste Management will 
continue to provide subpart WWW- 
compliant landfill gas monitoring, 
collection and control during and 
following the application of liquids at 
the landfills. Waste Management's 
obligations with respect to landfill gas is 
set forth in a Federally Enforceable State 
Operating Permit (FESOP). The VADEQ 
is the regulatory agency which, under 
the Federal Clean Air Act, has air 
permitting authority for both landfills. 
The VADEQ has issued a New Source 
Review (NSR) permit (9 VAC 5-80-10) 
for the King George Landfill which 
contains the enforceable parameters and 
requirements reflecting the New Source 
Performance Standards (NSPS)— 
compliant gas collection, control-and 
monitoring. In addition, on July 31, 
2001, VADEQ issued a Title V Operating 


permit (9 VAC 5-80-50 et. seq.), for the 
King George Landfill. Both the Title V 
permit and the underlying NSR permit 
issued by VADEQ are considered 
Federally enforceable. An NSR permit 
for the Maplewood Landfill was issued 
on March 29, 2002. A draft Title V 
permit is currently being revised by 
VADEQ. This rule is conditional upon 
the issuance of a FESOP. The FPA 
stated that the landfill gas monitoring, 
collection and control include at least 
the following provisions: 

1. Waste Management will enhance 
the gas collection and control systems at 
the landfills (e.g., using additional 
extraction wells or trenches or by 
enhancing the cover over affected areas). 
This will be done at the discretion of 
Waste Management, or as directed by 
VADEQ, if it is determined that there is 
a potential to exceed the applicable air 
quality permit requirements or NSPS 
during evaluation of routine monitoring 
data or if odor problems or air quality 
problems occur. The system will be 
expanded as needed (e.g., using 
additional extraction wells or trenches 
or by placing additional cover or tarps 
over affected areas) to ensure 
compliance with the applicable air 
quality permit requirements. 

2. The performance of the landfill gas 
extraction systems at the Virginia 
Project XL Landfills will be documented 
and assessed by obtaining monitoring 
data from the gas extraction wells and 
the landfill surface for parameters such 
as methane, carbon dioxide, oxygen, 
non-methane organic compounds 
(NMOCs) and other constituent 
concentrations, in accord with 40 CFR 
part 60, subpart WWW. The gas 
temperature at the well heads will also 
be monitored as required by subpart 
Www. 

3. A baseline round of air monitoring 
at each landfill will be completed prior 
to the introduction of liquids, and the 
monitoring will continue for the 
duration of the project. 

4. Collected landfill gas will be 
controlled through the use of an active 
gas control system at both sites. 

The site stakeholders, listed in 
Section III.G. of today’s rule (below), 
recognize that the increased production 
of landfill gas may result in an increase 
in the flow rate of NOx emissions from 
any flares or other gas processing 
equipment installed as part of the 
project. Air quality permits for these 
emissions may need to be amended to 
allow the implementation of the XL 
project. In the FPA, Waste Management 
committed to exploring alternative uses 
for the collected gas other than flaring 
and on September 1, 2001, Waste 
Management signed an agreement with 
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a private energy development company 
to construct a 9MW power plant fueled 
by landfill gas at the Maplewood 
Landfill. Waste Management is 
currently negotiating a similar 
agreement for the King George Landfill. 


D. What Kind of Liner is Required by 
Current Federal Regulations? 


Currently, the Federal regulations 
outline two methods for complying with 
liner requirements for municipal solid 
waste landfills. The first method is a 
performance standard set out under 40 
CFR 258.40(a)(1). This standard allows 
installation of any liner configuration 
provided the liner design is approved by 
the director of an approved State 
(defined in § 258.2) and the design 
ensures that certain constituent 
concentrations are not exceeded in the 
uppermost aquifer underlying the 
landfill facility at the point of 
compliance. 

The second method is set out in 40 
CFR 258.40(a)(2) and (b). § 258.40(b) 
specifies a liner design which consists 
of two components: (1) An upper 
component comprising a minimum of 
30 mil flexible membrane liner (60 mil 
if High Density Polyethylene (HDPE) is 
used); and (2) a lower component 
comprising at least two feet of 
compacted soil with a hydraulic 
conductivity no greater than 1x10~ 7 
cm/sec. 


E. How Are the Liners at the Virginia 
Project XL Landfills Constructed? 


Both the Maplewood Landfill and the 
King George County Landfill were 
constructed to meet or exceed the 
performance standard set forth in 40 
CFR 258.40(a)(1). The liner under each 
landfill was built with a geoomembrane 
double synthetic liner system, with 
primary leachate collection and leak 
detection (secondary collection) layers. 

e The King George County liner and 
leachate collection system consists, 
from top to-bottom, 1.5 feet of protective 
cover, leachate drainage material, 16 
oz./square yard nonwoven geotextile, 60 
mil textured HDPE primary 
geomembrane liner, a geosynthetic clay 
liner, geocomposite drainage layer, 60 
mil textured HDPE secondary 
geomembrane liner, geosynthetic clay 
liner, 40 mil textured HDPE tertiary 
geomembrane liner and 1 foot of 
geologic buffer material with a 
permeability (k) of < 1x10~ 5 cm/sec. 

e The Maplewood Landfill liner and 
leachate collection system consists of, 
from top to bottom, 1.5 feet of primary 
granular drainage layer, 60 mil HDPE 
geomembrane, geonet layer, 60 mil 
HDPE geomembrane, bentonite 
geocomposite, underlain by 1.5 feet of a 


clayey soil liner with a — (k) 
of < 1x10~5 cm/sec. 


The 60 mil HDPE upper liner 
component of both landfills’ liners 
meets the specified upper membrane 
liner component under RCRA (40 CFR 
258.40(b). However, instead of a lower 
liner component comprising at least two 
feet of compacted soil with a hydraulic 
conductivity no greater than 1x10~7 
cm/sec, the Virginia Project XL Landfills 
were built with a second geosynthetic 
60 mil HDPE layer. Additionally, 
beneath the double liner system at the 
King George County is a third 40 mil 
HDPE liner, underlain by one foot of 
soil compacted to a permeability (k) of 
< 1x10~5 cm/sec., and the double liner 
system at the Maplewood Landfill is 
underlain by 18 inches of soil 
compacted to a permeability (k) of 
<1x10~5 cm/sec. The liner systems for 
the two landfills are illustrated in Figure 
2 of the FPA. 


While the Virginia Project XL 
Landfills do not have a composite liner 
as specified in the Design Criteria 
§ 258.40(b), the alternative liner systems 
meet or exceed the performance 
requirements for municipal solid waste 
landfills. Indeed, these landfills’ double- 
liner systems provide a high level of 
protection to the environment against 
potential impacts caused by leakage of 
leachate. 


F. What Are the Environmental Benefits 
Expected Through Project XL? 


The expected superior environmental 
benefits from the Virginia Landfills XL 
Project include: (1) Landfill life 
extension; (2) minimizing the potential 
for long-term leachate-associated 
groundwater and offsite surface water 
concerns; and (3) increasing landfill gas 
control, minimizing fugitive methane 
and VOC emissions and minimizing the 


- duration of gas generation. 


1. Landfill Life Extension 


The life of a landfill, when operated 
as a bioreactor, should be extended by 
the biodegradation of the waste. The 
accelerated biodegradation increases the 
apparent density and decreases the 


volume of the in-place waste remaining - 


in the landfill. Reducing the volume of 
waste translates into either longer 
landfill life and/or less need for 
additional landfill space. Thus, a 
bioreactor landfill will be able to accept 
more waste over its working lifetime 
(subject to applicable State regulatory 
requirements) and less landfill space 
may be needed to accommodate the 
same amount of waste. 


2. Minimizing Leachate/Groundwater- 
Associated Concerns 


Research reported in “Active 
Municipal Waste Landfill Operations: A 
Biochemical Reactor” (Reinhart, 1995, 
see Docket No. F-2001-WVLP-FFFFF, 
Item 4.1), has shown that bioreactor 
processes tend to reduce the 
concentration of many pollutants in 
leachate, including organic acids and 
other soluble organic pollutants. 
Bioreactor operations brings pH to near- 
neutral conditions and generally, metals 
are much less mobile under these 
condition. Reinhart found that metals 
were largely precipitated and 
immobilized in the waste of bioreactor 
landfills. Discussions between Waste 
Management, the VADEQ, and the host 
communities for the Maplewood 
Landfill and the King George County 
Landfills, indicated that groundwater- 
related issues are of primary concern to 
the stakeholders, including minimizing 
the long-term threat to groundwater 
quality. This project should provide for 
accelerated biodegradation of the waste 
in the landfills and, thereby, minimize 
the potential for the waste to present a 
long-term threat to groundwater quality. 
Routine groundwater monitoring is, and 
will continue to be, performed to verify 
containment. Cleaner leachate also 
translates into decreased load on the 
offsite publicly owned treatment works 
(POTWSs) where the leachate from these 
landfills is now being treated. As 
described in Section 1.2 of the FPA, 
both the Maplewood and King George 
County Landfills were constructed with 
double-liner systems, which are highly 
efficient at preventing leakage of 
leachate from landfills. 


3. Maximizing Landfill Gas Control and 
Minimizing Fugitive Methane and VOC 
Emissions 


Landfill gas contains roughly 50% 
methane, a potent greenhouse gas. In 
terms of climate effects, methane is 
second in importance only to carbon 
dioxide as a greenhouse gas. Landfill gas 
also contains volatile organic 
compounds (VOC’s) which are air 
pollutants of local concern. While the 
rate of gas generation will be increased 
by adding liquids to the landfills, the 
period of post closure landfill gas 
generation will be compressed. The 
existing, active gas collection systems in 
operation at both landfills are expected 
to efficiently collect and control landfill 
gas. The systems will be maintained and 
monitored in accordance with the terms 
of 40 CFR part 60, subpart WWW and 
all applicable permits. In addition, as 
noted above, Waste Management has 
signed an agreement with a private 
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energy development company to 
construct a power plant fueled by 
landfill gas at the Maplewood Landfill 
and is negotiating a similar gas/energy 
recovery agreement for the King George 
Landfill. 

It is also anticipated that the 
information obtained from this XL 
project will provide the EPA and the 
waste disposal industry with data 
concerning the use of bioreactor 
techniques at MSWLF sites throughout 
the United States, in accord with the 
Agency’s April 6, 2000, Request for 
Information and Data regarding 
Alternative Liner Performance, Leachate 
Recirculation, and Bioreactor Landfills 
(65 FR 18014, April 6, 2000). 


G. How Have Various Stakeholders Been 
Involved in This Project? 


Initial public meetings were held on 
August 1, 2000 (King George County) 
and August 2, 2000 (Amelia County) to 
solicit comments from the public on the 
intent of the sponsors to participate in 
Project XL. Additional public meetings 
were also held during the week of 
September 4, 2000 in King George and 
Amelia Counties to discuss the draft 
FPA with the citizens from these 
localities. Since both landfills have 
valid State operating permits, the 
VADEQ intends to amend the permits to 
allow the construction and operation of 
the bioreactor systems as an 
experimental process. Before VADEQ 
issues a permit amendment, a local 
public hearing will be held to solicit 
comments on the draft permit 
amendments from concerned citizens. 
The details of the permit amendments 
for each landfill are outlined in 
advertisements along with contact 
information and document viewing 
locations. The public hearing is also 
advertised in a local paper. The VADEQ 
has a standardized mailing list of State 
agencies to whom a draft permit or 
notice of permit amendment can be sent 
to solicit comments. Conditions may be 
imposed due to additional State 
requirements or as a result of public 
comment. 

In accord with VADEQ regulatory 
requirements, Virginia will hold public 
meetings and hearings on the proposed 
amendments to the solid waste 
construction and operating permits for 
the Virginia Project XL Landfills. If 
requested, these public hearings will be 
supplemented with additional 
stakeholder meetings. A stakeholder 
mailing list maintained by Waste 
Management will be updated as 
necessary to include private citizens 
and other interested parties. 
Periodically, progress reports and other 
relevant information will be distributed. 


If requested, Waste Management has 
also agreed to provide site tours and 
briefings to better educate any interested 
citizens or stakeholders. Transcripts and 
video tape recordings of all public 
meetings and hearings will be 
maintained at the repositories. A 
repository for the project will be 
maintained by VADEQ at 629 East Main 
Street, Richmond, VA, 23219 c/o Paul 
Farrell, (804) 698—4214. Additional 
copies of the repository records will be 
maintained in the James Hamner 
Memorial Library, 16351 Dunn Street 
Amelia, Virginia 23002 and in the L.F. 
Smoot Lewis Memorial Library, 9533 
Kings Highway, King George, Virginia 
22485. An Internet Web site for this XL 
project is also maintained at: http:// 
www.epa.gov/ProjectXL/ 
virginialandfills/index.htm. Throughout 
project development, EPA will continue 
to update the website as the project is 
implemented. The FPA also includes a 
detailed description of stakeholder 
involvement with this XL project (see 
Docket No. F-2001-WVLP-FFFFF, Item 
2.2, or on the Web site). 

Waste Management will periodically 
meet with a representative from each 
local landfill advisory committee or the 
entire stakeholder group to discuss 
issues of concern and to disseminate 
information. To solicit additional 
stakeholder involvement, Waste 
Management may perform its own 
outreach including contacting 
nationwide professional and citizen 
groups that may have an interest in 
bioreactor technology and will attempt 
to disseminate information to its 
members, as well as, attend national 
workshops or seminars. 

The following have been identified as 
VA Project XL Landfill stakeholders: 
Direct Participants: 

U.S. Environmental Protection 

Agency 
Virginia Department of Environmental 
Quality 

Waste Management, Inc. 

King George County Landfill 

Maplewood Landfill 

Maplewood Recycling Waste Disposal 

Facility 
Commentors: 
Members of Local Landfill Advisory 
Committees 


H. Will This Project Result in Cost 
Savings and Paperwork Reduction? 


EPA did not prepare an economic 
assessment of the impacts of today’s 
rule. EPA notes, however, that Waste 
Management volunteered for this pilot 
project which will affect only two 
facilities and is expected to result in an 
overall cost savings by: 


e accelerating the rate of 
decomposition of the waste placed in 
certain areas of the two Virginia Project 
XL Landfills, which is expected to 
extend the life of the landfill; 

e improving the quality of leachate 
generated in those specific areas of the 
landfills, which is expected to decrease 
leachate treatment and disposal costs; 


and 


e increasing methane generation and 
recovery efficiency, which is expected 
to facilitate the use of the methane for 
energy generation. 

No appreciable direct reduction in 
paperwork is anticipated at the Virginia 
Project XL Landfills. 


I. How Long Will This Project Last and 
When Will It Be Complete? 


As with all XL projects testing 
alternative environmental protection 
strategies, the term of this XL project is 
limited. Today’s rule will be in effect for 
ten (10) years. In the event that EPA 
determines that this project should be 
terminated before the end of the ten year 
period and that the site-specific rule 
should be rescinded, the Agency may 
withdraw this rule through a subsequent 
rulemaking. This will allow all 
interested persons and entities the 
opportunity to comment on the 
proposed termination and withdrawal of 
regulatory authority. In the event of an 
early termination of the project term, 
EPA or the State will establish an 
interim compliance period, not to 
exceed six months, such that Waste 
Management will be returned to full 
compliance with the existing 
requirements of 40 CFR part 258. In 
accordance with 9 VAC 20—80-480.G, 
VADEQ expects to utilize an 
experimental permit to provide for 
operation of the VA Project XL Landfills 
as bioreactors. If the XL project proves 
to be feasible, VADEQ expects to modify 
the permit for the facility to provide for 
the ten year XL project term. 

The FPA allows any party to the 
agreement to withdraw from the 
agreement at any time before the end of 
the ten year period. It also sets forth 
several conditions that could trigger an 
early termination of the project, as well — 
as procedures to follow in the event that 
EPA, the State or local agency seeks to 
terminate the project (FPA, section 11). 

For example, an early conclusion will 
be warranted if the project’s 
environmental benefits do not meet the 
Project XL requirement for the 
achievement of superior environmental 
results. In addition, new laws or 
regulations may become applicable 
during the project term which might 
render the project impractical, or might 
contain regulatory requirements that 
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supersede the superior environmental 
benefits that are being achieved under 
this XL project. Or, during the project 
duration, EPA may decide to change the 
Federal rule allowing recirculation over 
alternative liners and the addition of 
outside bulk liquids for all Subtitle D 
landfills. In that event, the FPA and site- 
specific rule for this project will no 
longer be needed. 


J. Why is this Rule Immediately 
Effective? 


Under 5. U.S.C. 553(d), the 
rulemaking section of the 
Administrative Procedure Act, EPA is 
making this rule effective upon 
publication. Under 5 U.S.C. 553(d)(1), 
EPA is making this rule immediately 
effective because the rule relieves a 
restriction in that it allows the Virginia 
Project XL Landfills to add liquids to 
the landfills that are currently not 
allowed under 40 258.28(a) (1) and (2) 
and § 258.40(b). In addition, under 5 
U.S.C. 553(d)(3), EPA finds good cause 
exists to make this rule effective 
immediately because the Virginia 
Project XL Landfills are the only 
regulated entity affected by the rule, 
sought the conditional relief provided in 
this rule, and have had full notice of the 
rule. Making the rule immediately 
effective will allow the Virginia Project 
XL Landfills to proceed sooner with the 
bioreactor project. 


IV. What Regulatory Changes Are Being 
Made To Implement this Project? 


A. Existing Liquid Restrictions for 
MSWLEFs (40 CFR 258.28) 


This site specific rule grants 
regulatory relief from certain 
requirements of RCRA that restrict 
application of liquids in these MSWLFs, 
because as previously described, both 
the Maplewood and King George 
landfills were constructed with 
alternative liners pursuant to 40 CFR 
258.40(a)(1). When the FPA for this 
project was signed, RCRA regulations, 
40 CFR 258.28(a) allowed bulk or 
noncontainerized liquid waste to be 
added to a MSWLF only if the following 
two conditions were met: 

—The liquids comprise household 
waste (other than septic waste), or 
leachate from the landfill itself, or gas 
condensate derived from the landfill, 
and 

—The MSWLF has been built with a 
liner designed as prescribed in the 
design standard set forth in 40 CFR 
258.40 (a)(2) (i.e., not the performance 
standard set forth in 40 CFR 
258.40(a)(1)). 

Since then, EPA promulgated a site- 
specific rule for the Yolo County, CA, 


bioreactor landfill project under Project 
XL, which amended § 258.28(a). The 
amendment allows bulk liquid wastes to 
be added to a MSWLF if “the MSWLF 
unit is a Project XL MSWLF and meets 
the applicable requirements of § 258.41” 
(66 FR 42441-42449, August 13, 2001). 
Therefore, the regulatory relief needed 
for the VA Project XL Landfills is a site- 
specific amendment to 40 CFR 258.41. 
B. Site-Specific Rule 

Today’s rule will allow the owner/ 
operator of the Virginia Project XL 
Landfills to add non-hazardous bulk or 
non-containerized liquids, including: 
leachate, storm water and truck wash 
water (“‘liquids’’) to Cell 3 of the King 
George Landfill and Phases 1 and 2 of 
the Maplewood Landfill, as long as 
these areas meet the maintenance, 
operational, monitoring and other 
requirements set forth in § 258.41(c). 
The owner/operator of the Maplewood 
Landfill will add liquids primarily 
consisting of leachate from the landfill, 
while the owner/operator of the King 
George Landfill will add leachate 
generated at this facility plus other 
liquids, including non-containerized 
liquids such as storm water, truck wash 
water and other non-hazardous liquid 
waste. Further information on the 
liquids that will be added to the 
Maplewood and King George Landfills 
can be found in the FPA in Section 
2.2.2.1 and 2.2.2.2, respectively. Today’s 
rule will add a new subsection to the 
rules in § 258.41. New § 258.41(c) will 
specifically apply to the Maplewood 
Landfill, in Amelia County, Virginia, 
and the King George Landfill, in King 
George County, Virginia, and will allow 
liquids to be applied to these two 
landfills. 

This rule imposes certain minimum 
monitoring, reporting, and control 
requirements on Waste Management, 
which, among other things, will ensure 
that the project is protective of human 
health and the environment and 
facilitate EPA’s evaluation of the 
project. The project monitoring and 
reporting requirements are listed in the 
FPA (sections 2.2.1.4, 2.2.1.5, 2.2.2.4, 
and 2.2.2.5, Table 6 and 6A) and specify 
that Waste Management provide semi- 
annual reporting of the monitoring data 
to stakeholders and regulators in order 
to facilitate evaluation. 

Existing regulation also requires a 
leachate collection system as specified 
in § 258.40(a)(2) to ensure that 
contaminant migration to the aquifer is 
controlled. (56 FR 50978-51056, Oct. 9, 
1991). This rule will not change the 
requirement in § 258.28(a)(2) that a 
leachate collection system (as described 
in § 258.40(a)(2)) be in place in order for 


leachate to be recirculated in the landfill 
unit, and Waste Management will still 
be required to ensure that leachate 
collection systems at the landfills 
maintain the leachate head over the 
liner at a depth of less than 30 cm. 

Today’s rule does not provide any 
regulatory flexibility with respect to 
monitoring requirements, rather it adds 
monitoring to that which would be 
required for these landfills if they 
continued operating as conventional 
MSWLEFs. In addition to the monitoring 
required in part 258, for example, the 
Virginia Project XL Landfills must 
monitor and report whether surface 
seeps are occurring and determine 
whether they are attributable to 
operation of the liquid application 
system; perform a monthly analysis of 
leachate quality in both test and control 
areas; and at least monthly, monitor the 
gas temperature at well heads. EPA 
believes this additional information will 
provide the necessary indicators of any 
increased risk to human health or the 
environment in a timely manner and 
will enable Waste Management, VADEQ 
and/or EPA to take whatever steps are 
necessary, including suspension or 
termination of the project. to reduce or 
eliminate any such risk. EPA also 
believes that this additional information 
will be valuable in assessing the benefits 
of bioreactor operation. 


V. Regulatory Assessment 
Requirements 


A. How Does This Rule Comply With 
Executive Order 12866: Regulatory 
Planning and Review? 


Because this rule affects only two 
facilities, it is not a rule of general 
applicability and therefore not subject to 
OMB review under Executive Order 
12866. In addition, OMB has agreed that 
review of site specific rules under 
Project XL is not necessary. 


‘B. Is a Regulatory Flexibility Analysis 
Required? 


The Regulatory Flexibility Act (RFA), 
as amended by the Small Business 


. Regulatory Enforcement Fairness Act of 


1996 (SBREFA), 5 U.S.C. 601 et seq., 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and public 
comment rulemaking requirements 
unless the agency certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and small governmental 
jurisdictions. The project sponsor, 
Waste Management Inc., is the regulated 
entity for this pilot project. They are not 


47318 


Federal Register / Vol. 67, No. 138/ Thursday, July 18, 2002/Rules and Regulations 


a small business. This rule does not 
apply to small businesses, small not-for- 
profit enterprises, nor small 
governmental jurisdictions. Further, it is 
' a site-specific rule with limited 
applicability to only two landfills in the 
nation. After considering the economic 
impacts of today’s final rule on small 
entities, I certify that this rule will not 
have a significant economic impact on 
a substantial number of small entities. 


C. Is an Information Collection Request 
Required for This Rule Under the 
Paperwork Reduction Act? 


This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. It is exempt 
from OMB review under the Paperwork 
Reduction Act because it is a site 
specific rule, directed to fewer than ten 
persons. 44'U.S.C. 3502(3), (10); 5 CFR 
1320.3(c), 1320.4 and 1320.5. 


D. Does This Rule Trigger the 
Requirements of the Unfunded 
Mandates Reform Act? 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and Tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including cost benefit 
analysis, for proposed and final rules 
with “Federal mandates” that may 
result in expenditures to State, local, 
and Tribal governments in the aggregate 
or to the private sector of $100 million 
or more in any one year. Before 
promulgating an EPA rule for which a 
written statement is needed, section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective or least burdensome alternative 
that achieves the objectives of the rule. 
The provisions of section 205 do not 
apply when they are inconsistent with 
applicable law. Moreover section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation of why that 
alternative was not adopted. Before EPA 
establishes any regulatory requirements 
that may significantly or uniquely affect 
small governments, including Tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying affected small 
governments, enabling officials of 
affected small governments to have 


meaningful and timely input in the 
development of the EPA regulatory 
proposal with significant Federal 
mandates, and informing, educating, 
and advising small governments on 
compliance with the regulatory 
requirements. As used here, ‘‘small 
government” has the same meaning as 
that contained under 5 U.S.C. 601(5), 
that is, governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts, with a 
population of less than fifty thousand. 

As discussed above, this rule will 
have limited application. It applies only 
to the Maplewood and King George 
County Landfills. This rule will result in 
a cost savings for Waste Management 


when compared with the costs it would 


have had to incur if required to adhere 


to the requirements contained in the 


current rule. EPA has determined that 
this rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million or more for State, local, 
or Tribal governments, in the aggregate, 
or the private sector in any one year. 
Thus, this rule is not subject to the 
requirements of section 202 and 205 of 
the UMRA. EPA has also determined 
that this rule contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. 


E. How Does the Congressional Review 
Act Apply to This Rule? 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Section 804 
exempts from section 801 the following 
types of rules (1) rules of particular 
applicability; (2) rules relating to agency 
management or personnel; and (3) rules 
of agency organization, procedure, or 
practice that do not substantially affect 
the rights or obligations of non-agency 
parties. EPA‘is not required to submit a 
rule report regarding today’s action 
under section 801 because this is a rule 
of particular applicability. 


F. How Does This Rule Comply With 
Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks? 


Executive Order 13045, ‘Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997), applies to any rule that: 
(1) Is determined to be ‘economically 
significant,” as defined in Executive 
Order 12886; and (2) concerns an 


environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children and 
explain why the planned regulation is 
preferable to potentially effective and 
feasible alternatives considered by the 
Agency. 

This rule is not subject to the 
Executive Order because it is not 
economically significant as defined in 
Executive Order 12866, and because the 
Agency does not have reason to believe 
the environmental health or safety risks 
addressed by this action present a 
disproportionate risk to children. This 


. rule will allow for the addition of bulk 


or non-containerized liquid 
amendments over a liner that does not 
meet the design requirements in 40 CFR. 
258.40(b), however, the liner systems 
meet or exceed the performance 
requirements for municipal solid waste 
landfills. Indeed, these landfills’ double- 
liner systems provide a high level of 
protection to the environment against 
potential impacts caused by leakage of 
leachate. Therefore, no additional risk to 
public health, including children’s 
health, is expected to result from this 
rule. 


G. How Does This Rule Comply With 
Executive Order 13132: Federalism? 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” The phrase, “Policies 
that have federalism implications” is 
defined in the Executive Order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” 

This rule does not have federalism 
implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This rule will 
only affect two local governmental 
entities and a State, and will provide 
regulatory fiexibility for the State and 
local governmental entities concerned. 
Thus, Executive Order 13132 does not 
apply to this rule. 


| 
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H. How Does This Rule Comply With 
Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments? 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 
67249, November 6, 2000), requires EPA 
to develop an accountable process to 
ensure “meaningful and timely input by 
Tribal officials in the development of 
regulatory policies that have Tribal 
implications.” ‘‘Policies that have Tribal 
implications” is defined in the 
Executive Order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
government and Indian tribes.” 


This rule does not have Tribal 
implications. It will not have substantial 
direct effects on Tribal governments, on 
the relationship between the Federal 
government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


I. How Does This Rule Comply With the 
National Technology Transfer and 
Advancement Act? 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”’), Public Law 
104-113, Section 12(d) (15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless such practice is 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (for example, material 
specifications, test methods, sampling 
procedures, and business practices) 
developed or adopted by voluntary 
consensus standard bodies. The NTTAA 
directs EPA to provide Congress, 
through OMB, explanations when the 
Agency decides not to use available and 
applicable voluntary consensus 
standards. This rulemaking however, 
does not involve any technical 
standards; therefore EPA did not 
consider the use of any voluntary 


_ consensus standards. 


J. Does This Rule Comply With 
Executive Order 13211:-Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use? 

This rule is not subject to Executive 
Order 13211, “Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use”’ (66 
FR 28355, May 22, 2001) because it is 
not a significant regulatory action under 
Executive Order 12866. 


List of Subjects in 40 CFR Part 258 


Environmental protection, Landfill, 
Solid waste. ; 


Dated: July 12, 2002. 
Christine Todd Whitman, 
Administrator. 


For the reasons set forth, part 258 of 
Chapter I of title 40 of the Code of 
Federal Regulations is amended as 
follows: 


PART 258—CRITERIA FOR MUNICIPAL 
SOLID WASTE LANDFILLS 
[AMENDED] 


1. The authority citation for part 258 
continues to read as follows: 


Authority: 33 U.S.C. 1345(d) and (e); 42 
U.S.C. 6902(a), 6907, 6912(a), 6944, 6945(c), 
and 6949a(c). 


Subpart D—Design Criteria 


2. Amend 258.41 to add a new 
paragraph (c) to read as follows: 


§ 258.41 Project XL Bioreactor Landfill 
Projects. 
* * * * 

(c) Virginia Landfills XL Project 
Requirements. Paragraph (c) of this 
section applies solely to two Virginia 
landfills operated by the Waste 
Management, Inc. or its successors: The 
Maplewood Recycling and Waste 
Disposal Facility, located in Amelia _ 
County, Virginia (“Maplewood 
Landfill”); and the King George County 
Landfill and Recycling Facility, located 
in King George County, Virginia (‘‘King 
George Landfill’) collectively 
hereinafter, “the VA Project XL 
Landfills or landfill.” The VA Project 
XL Landfills are allowed to add non- 
hazardous bulk or non-containerized 
liquids including, leachate, storm water 
and truck wash water, hereinafter, 
“liquid or liquids’, to Cell 3 of the King 
George Landfill (hereinafter “Cell 3’’) 
and Phases 1 and 2 of the Maplewood 
Landfill (hereinafter ‘‘Phases 1 and 2’’) 
under the following conditions: 

(1) The operator of the landfill shall 
maintain the liners underlying Cell 3 
and Phases 1 and 2, which were 
designed and constructed with an 


_ operator shall annually test all liquids 


alternative liner as defined in 

§ 258.40(a)(1) in accord with their 
current installed design in order to 
maintain the integrity of the liner 
system and keep it and the leachate 
collection system in good operating 
order. The operator of the landfill shall 
ensure that the addition of any liquids 
does not result in an increased leakage 
rate, and does not result in liner 
slippage, or otherwise compromise the 
integrity of the landfill and its liner 
system, as determined by the State 
Director. In addition, the leachate 
collection system shall be operated, 
monitored and maintained to ensure 
that less than 30 cm depth of leachate 
is maintained over the liner. 

(2) The operator of the landfill shall 
ensure that the concentration values 
listed in Table 1 of § 258.40 are not 
exceeded in the uppermost aquifer at 
the relevant point of compliance for the 
landfill, as specified by the State 
Director, under § 258.40(d). 

(3) The operator of the landfill shall 
monitor and report whether surface 
seeps are occurring and determine 
whether they are attributable to 
operation of the liquid application 
system. EPA and VADEQ shall be 
notified in the semi-annual report of the 
occurrence of any seeps. 

(4) The operator of the landfill shall 
determine on a monthly basis the 
leachate quality in test and control areas 
with and without liquid addition. The 
operator of the landfill shall collect 
monthly samples of the landfill leachate 
and analyze them for the following 
parameters: pH, Conductivity, Dissolved 
Oxygen, Dissolved Solids, Biochemical 
Oxygen Demand, Chemical Oxygen 
Demand, Organic Carbon, Nutrients 
(ammonia, total kjeldah] nitrogen, total 
phosphorus), Common Ions, Heavy 
Metals and Organic Priority Pollutants. 

(5) The operator of the landfill shall 
determine on a semi-annual basis the 
total quantity of leachate collected in 
test and control areas; the total quantity 
of liquids applied in the test areas and 
determination of any changes in this 
quantity over time; the total quantity of 
leachate in on-site storage structures 
and any leachate taken for offsite 
disposal. 

- (6) Prior to the addition of any liquid 
to the landfill, the operator of the 
landfill shall perform an initial 
characterization of the liquid and notify 
EPA and VADEQ of the liquid proposed 
to be added. The parameters for the 
initial characterization of liquids shall 
be the same as the monthly parameters 
for the landfill leachate specified in 
paragraph (c)(4) of this section. The 
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added to the landfill and compare these 
results to the initial characterization. 

(7) The operator of the landfill shall 
ensure that Cell 3 and Phases 1 and 2 
are operated in such a manner so as to 
prevent any landfill fires from 
occurring. The operator of the landfill 
shall monitor the gas temperature at 
well heads, at a minimum, on a monthly 
basis. 

(8) The operator of the landfill shall 
perform an annual surface topographic 
survey to determine the rate of the 
settlement of the waste in the test and 
control areas. 

(9) The operator of the landfill shall 
- monitor and record the frequency of 
odor complaints during and after liquid 
application events. EPA and VADEQ 
shall be notified of the occurrence of 
any odor complaints in the semi-annual 
report. 

(10) The operator of the landfill shall 
collect representative samples of the 
landfill waste in the test areas on an 
annual basis and analyze the samples 
for the following solid waste 
stabilization and decomposition 
parameters: Moisture Content, 
Biochemical Methane Potential, 
Cellulose, Lignin, Hemi-cellulose, 
Volatile Solids and pH. 

(11) The operator of the landfill shall 
report to the EPA Regional 
Administrator and the State Director on 
the information described in paragraphs 
(c)(1) through (10) of this section on a 
semi-annual basis. The first report is 
due within 6 months after the effective 
date of this section. These reporting 
provisions shall remain in effect for the 
duration of the project term. 

(12) Additional monitoring, record 
keeping and reporting requirements 
related to landfill gas will be contained 
in a Federally Enforceable State 
Operating Permit (“FESOP’’) for the VA 
Project XL Landfills issued pursuant to 
the Clean Air Act, 42 U.S.C. 7401 et seq. 
Application of this site-specific rule to 
the VA Project XL Landfills is 
conditioned upon the issuance of such 
a FESOP. 

(13) This section applies until July 18, 
2012. By July 18, 2012, the VA Project 
XL Landfills must return to compliance 
with the regulatory requirements which 
would have been in effect absent the 


flexibility provided through this section. 


If EPA Region 3’s Regional 
Administrator, the Commonwealth of 
Virginia and Waste Management agree 
to an amendment of the project term, 
the parties must enter into an amended 
or new Final Project Agreement for any 
such amendment. 


(14) The authority provided by this 
section may be terminated before the 
end of the 10 year period in the event 

of noncompliance with the 
requirements of paragraph (c) of this 
section, the determination by the EPA 
Region 3’s Regional Administrator that 
the project has failed to achieve the 
expected level of environmental 
performance, or the promulgation of 
generally applicable requirements that 
would apply to all landfills that meet or 
exceed the performance standard set 
forth in § 258.40(a)(1). In the event of 
early termination EPA in consultation 
with the Commonwealth of Virginia will 
determine an interim compliance period 
to provide sufficient time for the 
operator to return the landfills to 
compliance with the regulatory 
requirements which would have been in 
effect absent the authority provided by 
this section. The interim compliance 
period shall not exceed six months. 


[FR Doc. 02—18175 Filed 7-17-02; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-7246-2] 


National Oil and Hazardous Substance 
Pollution Contingency Plan; National 
Priorities List 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of deletion of the 
Compass Industries Landfill Superfund 
Site from the National Priorities List. 


SUMMARY: The Environmental Protection 
Agency (EPA) Region 6 is publishing a 
Notice of Deletion of the Compass 
Industries Landfill Superfund Site 
(Site), located in the Chandler Park area 
west of Tulsa, Tulsa County, Oklahoma, 
from the National Priorities List (NPL). 
The NPL, promulgated pursuant to 
section 105 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) of 1980, as amended, is found 
at Appendix B of 40 CFR part 300 which 
is the National Oil and Hazardous 
Substances Pollution Contingency Plan 
(NCP). The EPA and the State of 
Oklahoma, through the Oklahoma 
Department of Environmental Quality 
(ODEQ), have determined that all 
appropriate response actions under 


’ CERCLA, other than operation and 


maintenance and five-year reviews, 
have been completed. 


EFFECTIVE DATE: July 18, 2002. 


FOR FURTHER INFORMATION CONTACT: 
Katrina Coltrain, Remedial Project 
Manager (RPM), U.S. EPA Region 6 
(6SF—LP), 1445 Ross Avenue, Dallas, TX 
75202-2733, (214) 665-8143 or 1-800— 
533-3508 (coltrain.katrina@epa.gov). 


SUPPLEMENTARY INFORMATION: A Notice 
of intent to Delete for this Site was 
published in the Federal Register on 
May 16, 2002 (67 FR 34886). The 
closing date for comments on the Notice 
of Intent to Delete was June 17, 2002. No 
comments were received, therefore EPA 
has not prepared a Responsiveness 
Summary. 

The EPA identifies sites that appear to 
present a significant risk to public 
health or the environment and 
maintains the NPL as the list of those 
sites. As described in § 300.425(e)(3) of 
the NCP, sites deleted from the NPL 
remain eligible for remedial actions if 
conditions at a deleted site warrant such 
action. Deletion of a site from the NPL 
does not affect responsible party 
liability or impede agency efforts to 
recover costs associated with response 
efforts. 


List of Subjects in 40 CFR Part 300 


Environmental protection, Air 
pollution control, Chemicals, Hazardous 
waste, Hazardous substances, 
Intergovernmental relations, Penalties, 
Reporting and recordkeeping 


requirements, Superfund, Water 


pollution control, Water supply. 
Dated: June 28, 2002. 

Gregg A. Cooke, 

Regional Administrator, Region 6. 


For the reasons set out in the 
preamble, 40 CFR part 300 is amended 
as follows: 


PART 300—[AMENDED] 


1. The authority citation for part 300 
continues to read as follows: 


Authority: 33 U.S.C. 1321(e)(2); 42 U.S.C. 
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR, 
1991 Comp., p. 351; E.O. 12580, 52 FR 2923, 
3 CFR, 1987 Comp., p. 193. 


Appendix B—[Amended] 


2. Table 1 of Appendix B to Part 300 
is amended under Oklahoma (“‘OK”’) by 
removing the site entry for ‘Compass 
Industries Landfill (Avery Drive), 
Tulsa.” 


[FR Doc. 02-17983 Filed 7-17-02; 8:45 am] 
BILLING CODE 6560-50-P 
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DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 572 

[Docket No. NHTSA-02-12541] 

RIN 2127-Al00 

Anthropomorphic Test Devices; Six- 
Year-Old Crash Test Dummy 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 

ACTION: Final rule; response to petitions 
for reconsideration. 


SUMMARY: This document responds to 
petitions for reconsideration of the final 
rule that adopted a new, more advanced 
6-year-old child dummy (HIII-6C). That 
final rule was published January 13, 
2000 (65 FR 2059, Docket No. NHTSA-— 
99-6714). Adopting the dummy was the 
first step toward using the dummy to 
evaluate the safety of air bags for 
children. The petitions are granted in 
part and denied in part. 

DATES: Effective Date: The amendments 
made in this rule are effective August 
19, 2002. 

Petitions: Petitions for reconsideration 
must be received by September 3, 2002. 
ADDRESSES: Petitions for reconsideration 
should refer to the docket and notice 
number of this document and be 
submitted to: Administrator, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
DC 20590. 

FOR FURTHER INFORMATION CONTACT: For 
non-legal issues, you may call Stan 
Backaitis, Office of Crashworthiness 
Standards, at 202-366-4912. 

For legal issues, you may call Rebecca 
MacPherson, Office of the Chief 
Counsel, at 202-366-2992. 

You may send mail to both of these 
officials at National Highway Traffic 
Safety Administration, 400 Seventh St., 
SW., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION: 


I. Summary of Decision 


Most of the issues raised in the 
petitions were minor and involved 
technical changes to either the dummy 
specifications or to the drawing 
package. In some cases, the petitioners 
requested the specifications be 
tightened to ensure more accurate 
measurements in the tests in which the 
dummy is used to measure injury 


_ criteria. More significant issues were 


raised regarding the thoracic peak force 
criteria, the need for a specified mass 
moment of inertia (MMI) and resonant 


frequency of the impactors, and the 
need for a post-test calibration. 

Our review of the petitions also 
uncovered several minor errors in the 
drawings package that are resolved here. 
In addition, issues raised in the 
petitions for reconsideration of the final 
rule incorporating the Hybrid III 3-year- 
old child dummy into 49 CFR part 572 
on the acceptable materials for load 
cells are addressed in this document 
since the same force and moment 


‘measuring load cells or load cells of 


similar construction are used in both 
dummies. 

Further changes to the dummy will be 
designated as beta, gamma, etc., to 
assure that modifications can be easily 
tracked and identified. The new dummy 
is defined by a drawing and 
specification package, an updated 
procedures document for disassembly, 
assembly and inspection (PADI), and 
performance parameters including 
associated calibration procedures. 


II. Summary of Petitions for 
Reconsideration 


Petitions for reconsideration were 
received from the Alliance of 
Automobile Manufacturers (Alliance), 
Toyota, Denton (a manufacturer of load 
cells), and TRW (a manufacturer of air 
bags). One dummy manufacturer, FTSS 
also filed a petition which was dated 
February 28, 2000, the deadline for 
filing petitions. The petition was 
apparently never received by the 
agency. In a letter dated April 17, 2000, 
FTSS resubmitted its February 28 
petition. This document was not placed 
into the docket until July 20, 2000. 
Because we cannot determine why 
FTSS’ timely petition was not placed in 
the docket until well after the date for 
filing petitions had passed, this 
document addresses the concerns raised 
in the FTSS petition. 

Significant issues were raised 
regarding the thoracic peak force 
criteria, the pendulum MMI and free air 
resonance frequency of the impactors, 
and the post-test calibration 
requirements. Additionally, petitioners 
raised issues related to the 
specifications for dummy clothing, the 
thoracic hysteresis corridor, the corridor 
for the knee impactor, the torso flexion 
test, and the instrumentation for 
measuring neck tension and extension. 
Finally, some petitioners pointed out 
apparent errors in the drawing package. 


Ill. Thoracic Peak Force Criterion 


The final rule provided a requirement 
for peak thoracic force in the 
compression transition zone (defined as 
sternum displacement relative to the 
spine between 12.5 mm and 38 mm) not 


to exceed 5% of the value of the peak’ 
force (1150-1380 N) measured in the 
specified maximum displacement zone. 
The Alliance and TRW both argued that 
this criterion was not proposed in the 
NPRM. Additionally, they argued that 
most of the dummy tests used to 
support the rulemaking measured peak 
forces in the transition zone that 
exceeded the new criterion. The 
Alliance stated that the new criterion 
does not improve the fit of the dummy 
response into the biomechanical 
corridor. Instead, it believed a peak 
force that did not exceed 1,560 N in the 
transitional zone between 12.5 mm and 
38 mm of sternum displacement would 
better represent the demonstrated 
dummy responses. After discounting the 
outliers and dummy tests based on 
earlier versions of the dummy, the 
Alliance amended its position on the 
acceptable level of peak force and urged 
the agency to adopt a peak force of 1500 
N. With this level, it determined that a 
much greater proportion of the data 
could stay within the biomechanical 
corridors. 


While the Alliance and TRW are 
correct that a peak force specification 
was not explicitly proposed in the 
NPRM for the H-III6C, the issue of peak 
force specification in the transition zone 
was raised by TRC in its comments on 
the NPRM for the H—III6C dummy in 
general terms and in considerably more 
detail in its response to the NPRM for 
the 5th percentile adult female dummy 
(H-IIIS5F), which did specify peak force 
in the transition zone. Peak acceleration 
response requirements for the dummy’s 
thorax is a function of the impact force 
applied to the sternum as measured by 
the accelerometer mounted on the 
impactor. If the impactor force has a 
wide variation, the level of thoracic 
response variation would be expected to 
increase proportionally. The force levels 
within the maximum deflection zone, as 
specified in the final rule, allow thorax 
acceleration level variations of 
approximately + 1 g, based on the mean 
weight of the upper torso of 26.5 lb. The 
specification in the final rule that the — 
maximum force in the transition zone 
not exceed the force measured in the 
specified deflection corridor by more 
than 5% allows a maximum force in the 
transition zone of 1450 N. A thorax with 
this type of response could be 
responsible for adding one more g to 
thorax acceleration measurements. The 
Alliance’s original request to increase 
the maximum allowable force in the 
transition zone to 1560 N would likely 
cause the dummy’s upper thoracic 
response to increase by still another g. 
However, the revised suggestion that the 
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peak force be limited to 1500 N would 
reduce the latter increase to 
approximately 0.5 g. Thus, we agree 
with the Alliance that the additional 50 
N may generate a slightly higher, but 
inconsequential, g level thorax 
response. While the small increase is 
not particularly desirable, it is a 
tolerable change with some positive 
safety aspects. Users who employ test 
dummies with elevated peak forces in 
compliance tests will run a greater risk 
of exceeding the acceleration tolerance 
levels specified for the thorax in those 
tests. We also note that the 
biomechanical impact response 
corridors for the human thorax allow a 
localized peak force to rise to 1500 N 
just before the sternum compression 
reaches the minimum required value of 
38 mm. Accordingly, a limited increase 
in force levels is justified on a 
biomechanical response basis. For these 
reasons, we have decided to amend the 
regulatory text to allow a maximum 
peak force in the compression transition 
zone of 1500 N. 


IV. Pendulum Mass Moment of Inertia 
and Free Air Resonance Frequency of 
Impactors 


In its comments on the NPRM, TRC 
requested that the agency specify a 
generic impactor for use in the 
calibration tests. A generic impactor 
definition would allow users to 
construct various size impactors using 
the building block concept. This 
approach is consistent with the intent, 
expressed first in the NPRM and then in 
the final rule, that sensors be defined 
generically so as to avoid being 
unnecessarily design-restrictive. TRC 
stated, and we agreed, that the impactor 
should not be defined by a specific 
design, but rather by relevant 
engineering parameters. The relevant 
parameters are mass, stiffness, MMI, CG 
location, and minimum free air 
resonance frequency. The Alliance 
stated in its petition that the 
specifications for free air resonance 
frequency and MMI were not proposed 
in the NPRM. It did not challenge any 
of the other parameters that serve as the 
basis for a generic impactor. It also 
. claimed that we had failed to provide 
data or a clear explanation 
demonstrating that these parameters 
were necessary. The Alliance further 
noted that when its members reviewed 
their own data they determined the 
parameters were irrelevant. It provided 
summaries of its members’ data to 
support its position. The Alliance 
concluded that the two parameters (free 
air resonance and MMI) should be 
deleted until substantial data to justify 
their need had been generated. TRW 


stated that the final rule failed to specify 
a procedure for measuring free air 
resonance. 

As noted above, parameters for 
minimum free air resonance frequency 
and MMI were specified in the final rule 
because we believed they were 
necessary parameters for defining a 
generic impactor. The NPRM had 
merely specified that the impactor be 
perfectly cylindrical in shape and of a 
certain diameter. This specification 
approach had been used in most SAE 
user’s manuals. However, in practice, 
the probes are often not perfectly 
cylindrical and may be made up of 
multiple pieces, indicating that in the 
real world both SAE and existing agency 
specifications are insufficient for a 
generic impactor definition. We did not 
propose parameters for minimum free 
air resonance frequency and MMI in the 
NPRM because this generic impactor 
definition was developed partly in 
recognition of comments provided by 
TRC that the impactor specified in the 
NPRM was inconsistent with the probes 
regularly used by test laboratories. 
While we believe our explanation in the 
final rule as to why the parameters were 
necessary was sufficient, we are happy 
to further explain our rationale here. 
The definition uses three principles as 
guides: 

e Because the overall shape and 
materials of the impactor may differ 
among users, its mass, size, MMI, 
natural resonance, and the shape of the 
impacting face are the only reliable 
indicators to assure that an impactor 
will be sufficiently rigid, capable of 
repeatable and non-distorted impact 
measurements; 

e The minimum resonance 
requirement is needed to assure that a 
multiple-piece impactor does not 
produce separate interactions between 
its constituent parts that could distort 
the responses produced by the dummy; 
an 


e The mounting structure for the 
accelerometer must be sufficiently rigid 
and not affect the pendulum-mounted 
accelerometer output (this requirement 
is also in SAE recommended practice 
J211). 

We have examined the pendulum 
response data provided by the Alliance. 
Those data indicate that the pendulum 
has two resonant frequencies: One at 
430 Hz and one at 6 kHz. The 430 Hz 
response isthe result ofbeam 
bending(first mode) about the CG of the 
impactor, and the 6kHz response is the 
natural resonance of the impactor along 
its longitudinal axis (second mode). 
During beam bending, the ends of the 
beam experience maximum lateral 
translation with respect to the beam’s 


undistorted longitudinal axis. Typically, 
longitudinally oriented accelerometers 
mounted at the end of the beam have 
less than three percent cross axis 
sensitivity. Accordingly, the effects on 
the signal of a longitudinally oriented 
accelerometer during the dummy 
impact would be nearly imperceptible. 
In contrast, resonance along the axis of 
the impactor is of primary interest for 
the thorax and knee tests, because 
vibrational characteristics of the 
impactor in the longitudinal direction 
could greatly affect the measured impact 
response. The 6 kHz response found in 
the data submitted by the Alliance 
demonstrates that our specified 
parameter for free air resonance is both 
practicable and relevant. Accordingly, . 
we have decided to amend the 
regulatory text by specifying that the 
minimum free air resonance 
requirements for the thoracic and knee 
impactors be measured in line with the 
longitudinal axis of the impactor. 


The data provided by the Alliance 
supporting their position that the MMI 
should not be specified at this time 
actually demonstrates the need for such 
a requirement. The data show a very 
wide spread of MMI values among 
various impactors. The moment of 
inertia of DaimlerChrysler’s thoracic 
impactor is about six times lower than 
those of TRW, TRC, GM, and FTSS. 
Likewise, the moment of inertia of GM’s 
knee impactor is approximately eight 
times that of FTSS. Other than the 
DaimlerChrysler thoracic impactor and 
the FTSS knee impactor, all the — 
impactors in the data set were well 
above the minimum moment of inertia 
values specified in the final rule. Upon 
our request, DaimlerChrysler lent the 
agency the thoracic impactor for 
performance evaluation. We conducted 
an assessment of the probe at our 
Vehicle Research and Testing Center 
(VRTC) and found that the 164 kg cm? 
MMI presented in the Alliance petition 
was marginal in impact response. 
During its free flight, the probe had 
difficulty maintaining a stable trajectory 
and barely met the kinematic alignment 
specifications at impact with the 
dummy. While this may be largely a 
result of the probe’s low moment of 
inertia, it is possible that an optimized 
probe’s guidance and suspension system 
could resolve the problem. Thus, we 
concluded that a minimum moment of 
inertia of 160 kg cm? is barely sufficient 
as long as the probe’s guidance and 
suspension systems can assure a stable 
free flight and impact alignment 
specifications at contact with the 
dummy. Accordingly, the regulatory 
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text has been changed to specify a 
minimum MMI of 160 kg cm2. 

As for TRW’s request that the agency 
specify a procedure for measuring free 
air resonance, we have placed a test 


_procedure in the Docket No. 6714-14 


and in the PADI document that explains 
how NHTSA conducts impact tests to 
determine the resonance of the 
impactor. Other methods for making 
such a determination, both analytical 
and experimental, may be equally 
suitable for this purpose. Accordingly, 
we are not specifying a particular 
procedure in the regulatory text. 

Although not addressed in its petition 
for reconsideration of the final rule 
adopting the H-III6C, the Alliance 
argued in the petitions for 
reconsideration of the final rules on the 
CRABI 12-month-old test dummy, the 
Hybrid III three-year-old child dummy 
and the H-III5F dummy that the 
provisions for concentricity and 
symmetry about the longitudinal axis 
are unrealistic since the pendulum is 
often fitted with velocity vanes or other 
hardware, causing asymmetry. The 
Alliance recommended revision of the 
probe specification to read, “The 
primary test probe, less any additional 
hardware, for [body region] impacts 
shall be of rigid metallic construction.” 
FTSS supported the Alliance petitions, 
stating that the addition of velocity 
vanes, cable attachment points, or other 
hardware will result in asymmetry and 
cause the center of gravity (CG) to be 
slightly offset from the geometrical 
center of the probe. FTSS recommended 
a limitation on the CG offset from the 
longitudinal axis. 

NHTSA agrees with the Alliance and 
FTSS that the test probe specification 
should include provisions for mounting 
velocity vanes and suspension hardware 
if a cable system is used for impacts. 
However, the agency does not agree 
with FTSS that the possible CG offset 
from the longitudinal axis is needed and 
should he specified. NHTSA believes 
the specifications in the final rule for 
MMI in pitch and yaw provide 
sufficient controls to assure stable 
kinematics during the probe’s free flight 
and impact with the dummy. 

Accordingly, the agency is revising 
§ 572.127 (a) and (b) to allow 
asymmetrical attachments needed for 
probe suspension and guidance as well 
as velocity vanes. 


V. Post-test Calibration Requirements 


The NPRM proposed that 
conformance of the dummy’s structural 
properties would be checked before and 
after any compliance testing. When we 
published the NPRM for the Hybrid III 
5th percentile adult small female 


dummy on September 3, 1998 (63 FR 
46981, Docket No. NHTSA-—98—4283) we 
decided to specify that the dummy 
conform to this part in every respect 
before its use in any test, but not after. 
We stated our intention to make the 
same change for the other dummies. The 
NPRMs for the Hybrid III 3-year-old 
child test dummy (64 FR 4385, January 
28, 1999, Docket No. NHTSA-—99-—5032) 
and the 12-month-old infant dummy 
(CRABI) (64 FR 10965, March 8, 1999, 
Docket No. NHTSA-99-5156) proposed 
the same specification as the one 
proposed for the small adult female 
dummy. A full explanation of the 
agency’s rationale can be found in the 
NPRM for the small adult female 
dummy. The agency rationale for the 
change in when to check for structural 
conformance is as applicable for the 
H-III6C as it is for the other dummies. 
Accordingly, in the Final Rule, section 
572.121(c) was changed to adopt the 
language used in the NPRMs for the 
other pending dummy rulemakings. 

All commenters on the NPRM for the 
H-IlI6C dummy, as well as all 
petitioners on the final rule, commented 
on this issue when it was first proposed 
as part of the NPRM for the 5th 
percentile adult female dummy. The 
comment period for that NPRM closed 
over a month before the final rule was 
issued on the H-III6C dummy and those 
comments were considered in 
determining whether to eliminate the 
post-test calibration requirements for 
the H-III6C dummy. The commenters’ 
concerns with the proposed regulatory 
text were addressed in the final rule for 
the 5th percentile adult female dummy. 
No new issues or concerns have been 
raised in the context of the petitions for 


-reconsideration of the final rule on the 


H-IlI6C dummy other than an allegation 
that the provision was outside of the 
scope of the NPRM. However, since the 
comments on the new language were 
received and considered before the final 
rule was issued, we do not believe that 
commenters were denied an 
opportunity to comment on the issue. 


VI. Other Issues | 


1. Thoracic Hysteresis Corridor 


The Alliance noted that the internal 
hysteresis corridor of the rib cage was 
specified in the NPRM at “not less than 
69 percent but not more than 85 
percent.”’ As pointed out by the 
Alliance, the final rule adopted a 
slightly broader corridor of not less than 
65 percent and not more than 85 
percent. Assuming the change was a 
typographical error, the Alliance 
requested the agency revise the 
specification to the narrower corridor 


proposed in the NPRM. The petitioner 
also asked for a justification for the 
broader corridor if the change was 
intentional. 

The broader corridor is not the result 
of a typographical error. Instead, our 
review of the test data that had been 
used to establish the corridor specified 
in the NPRM led us to believe that the 
hysteresis corridor could be broadened 
slightly without degrading the dummy 
response. The change in specifications 
was intended to make it easier for 
dummy users to comply with the 
calibration specifications for the 
dummy. While we have no objection to 
narrowing the corridor to the parameters 
specified in the NPRM, we do not see 
a need to do so. Companies not 
represented by the Alliance will also 
need to comply with the calibration 
requirements of part 572. These 
companies may wish to take advantage 
of the broader corridor. Accordingly, no 
change is being made to the corridor 
specified in the final rule. 


2. Knee Impact Corridor 


The Alliance noted that the upper 
force limit of the knee impact test 
contains a conversion error and should 
be 3.0 KN (674 lbf) rather than 3.0 kN 
(625 lbf). The Alliance is correct. The 
regulatory test has been changed to 
specify the proper force in pounds- 
force. 


3. Neck Flexion/Extension Test 
Instrumentation 


NHTSA did not specify using a rotary 
potentiometer to measure head rotation 
for head/neck calibration testing 
because there are number of methods to 
measure rotation, all of which are 
acceptable. The Alliance petitioned the 
agency to specify a channel frequency 
class (CFC) of 60 that would apply if a 
rotary potentiometer is used to measure 
head rotation. 

SAE J211, recommended practice for 
impact test instrumentation, does not 
designate a CFC for this application. 
However, the SAE user’s manual for the 
H-IlI6 does specify. a CFC 60 and 
NHTSA used a CFC 60 to filter the head 
rotation signal measured by 
potentiometers. Thus, it appears that 
both industry and NHTSA have reached 
a consensus that a channel frequency 
class of 60 is appropriate if a rotary 
potentiometer is used to generate data 
for this purpose. It should also be noted 
that our review of the raw data found no 
high frequency signals which would 
require a channel frequency class higher 
than 60. Accordingly, we believe it is 
appropriate to specify a CFC 60 filter if 
a potentiometer is used to measure head 
rotation. We reiterate our position that 


| 


47324 


Federal Register/Vol. 67, No. 138 / Thursday, July 18, 2002/Rules and Regulations 


head rotation may be measured using 
methods other than a potentiometer. 


4. Torso Flexion Test 


Section 572.135 specifies procedures 
for the torso flexion test. The 
temperature range for the test is 
specified at 66 to 78 degrees F. The 
Alliance and FTSS stated that this range 
is too wide and could result in test 
variability because of the sensitivity of 
the dummy materials to temperature. 
The Alliance noted, for example, that 
the dummy’s lumbar spine should be 
maintained at 69 to 72 degrees F for 
proper behavior. The Alliance and FTSS 
recommended that the agency change 
the temperature range specification to 
69 to 72 degrees F to be consistent with 
other dummy component tests. 

To determine whether there is a need 
for a narrower temperature range in 
torso flexion tests, NHTSA’s Vehicle 
Research and Test Center (VRTC) 
performed two series of temperature 
sensitivity tests on the HIII-3C dummy: 
One at a temperature range between 66 
and 78 degrees F, and the other between 
69 and 72 degrees F. In both series of 
tests, the average resistance force to 
flexion was slightly higher at the lower 
temperature. However, the test results 
also indicated a resistance force 
difference of less than 2 pounds over the 
full temperature range for both series. In 
addition, plots of force vs. angle showed 
a very consistent and uniform slope 
with considerable overlap of 
measurements over the entire range of 
temperatures tested, indicating that 
temperature is not a significant factor. 
Based on these test data, VRTC 
concluded that variations in 
temperature have virtually no influence 
on the test results due to torso flexion 
in a crash test. 

Although these tests were performed 
with the HIII-3C dummy and not the 
HIII-6C dummy, the agency believes 
that the similarities of design and test 
methods between the HIII-3C and 
HIII-6C dummies would lead to the 
same temperature sensitivity 
conclusions for the HIII-6C dummy. 

To address the petitioners’ concern 
with the “consistency”’ of temperature 
specifications, the agency has reviewed 
all temperature ranges for crash test 
dummies currently specified in 49 CFR 
part 572. Except for the Hybrid III neck 
and thorax, all specifications for Hybrid 
II, Hybrid Ill, and side impact (SID) 
dummies call for a test temperature 
range of 66 to 78 degrees F. The 
narrower temperature specification (69 
to 72 degrees F) for the Hybrid III neck 


1 The test results can be found in Docket No. 
NHTSA-—2000-7051. 


and thorax is due to a greater 
temperature sensitivity of these 
components, which highly influences 
the head kinematics and chest 
compression in crash tests. However, 
impact responses of the head, torso 
flexion, and femurs are not sensitive to 
temperature variations in the 66 to 78 
degrees F range, and therefore allow a 
wider temperature spread. Thus, 
specifying a narrower temperature range 
exclusively for the torso flexion test for 
the HIII-6C dummy would create an 
inconsistency with respect to all other 
dummy torso flexion tests in part 572. 

Moreover, to change the temperature 
specifications to a narrower range for 
dummies that already have a 
temperature specification of 66 to 78 
degrees F, the agency would have to 
initiate rulemaking to determine the 
desirability of such a change. The 
agency notes that there are a number of 
dummy users, other than the 
petitioners, who may neither see a need 
for nor want to have a narrower 
temperature range specification. Some 
test facilities do not have the torso 
flexion test fixtures set up in a tight 
temperature control environment. These 
facilities would have to make capital 
expenditures to accommodate a 
narrower range specification. 

In addition, the agency would have to 
provide a rationale for narrowing the 
temperature specification. Inasmuch as 
VRTC could not show a need for a 
narrower temperature range, and the 
petitioners have not provided data that 
would support the need for such a 
change, the agency would not be able to 
justify the requested revision. 

In view of these considerations, the 
agency is denying this part of the 
Alliance and FTSS petitions. 


5. Dummy Clothing 


The final rule specifies that the 
dummy be clothed in “a light-weight 
cotton stretch, short-sleeve shirt and 
above-the-knee pants.”” The Alliance 
maintained in its petition that this does 
not describe the clothing currently used 
by the automotive industry. 
Accordingly, it petitioned the agency to 
require that the dummy be clothed in “a 
thermal knit, waffle-weave polyester 
and cotton underwear or equivalent, a 
size 5 long-sleeved shirt having a mass 
not exceeding 0.090 kg, and a size 4 pair 
of long pants having a mass not more 
than 0.090 kg, and cut off just far 
enough above the knee to allow the knee 
target to be visible.” 

We do not believe we need to specify 
the weave or type of fabric of the 

ummy clothing, although we have no 
objection to designating sizes. We note, 
however, that size can vary based on 


clothing manufacturer and due to 
repeated washings. Generally, we do not 
believe there would be a problem with 
some amount of variation. We do 
believe it is appropriate, however, to 
specify a particular neck opening since 
shirts come with various neck styles 
(e.g., v-necked, round-necked) and 
because the different neck openings 
could have an effect on calibration. 
Accordingly, we are adding a 
requirement that the shirt have a neck 
opening that is large enough to fit over 
the dummy’s head, but small enough to 
prevent contact between shoulder belts 
and the dummy’s torso skin. 


6. Changes in ‘‘N”’ Figures 


The following changes are being made 
to the figures included as part of 49 CFR 
part 572, Subpart N to correct 
inaccuracies or ambiguities in those 
figures. 

e Figure N2: (1) Relocate the 26.1 mm 
reference to the centerline of the 
posterior attachment bolt to reflect 
dimensional proportionality; (2) change 
reference from ‘“‘Neck Flexion Pendulum 
46 CFR 572.33 FIG 22” to “Neck Flexion 
Pendulum 49 CFR 572.33 FIG 22”; and 
(3) add part number for bolt “#9001265 
Screw, SHCS #10—24 x 7/16”. 

e Figure N3: (1) relocate the 26.1 mm 
reference to the centerline of the 
posterior attachment bolt to reflect 
dimensional proportionality; and (2) 
add part number for bolt “#9001265 
Screw, SHCS #10—24 x 7/16”. 

e Figure N5: change bracket 
dimensions from ‘‘89.9 mm (3.54 in) x 
161.3 mm (6.35 in) x 31.8 mm (1.251 
in)” to “90.4 mm (3.56 in) x 175.5 mm 
(6.91 in) x 31.8 mm (1.25 in)”. - 

e Figure N6: (1) remove note SA572- 
S4; and (2) change the weight tolerance 
on the knee probe from ‘0.82 + 0.01 kg 
(1.80 + .02 lb)” to “0.82 + 0.02 kg (1.80 
+ .05 lb)”. 


7. Errors and Corrections in Drawings 


In its petition for reconsideration, 
Denton noted that drawings SA572-S12, 
SA572-—S13-L&R, and SA572-S26,? 
which provide a generic description of 
the load cells used for the H-III6 
dummy, contain specification problems. 
Denton maintains that the specifications 
provided in those drawings will render 
many acceptable load cells obsolete. 
The Alliance has supported Denton’s 
petition to change those drawings. 

The changes suggested by Denton 
reflect either errors in the drawing 


2In this petition for reconsideration Denton noted 
a problem with drawing SA572-S25. That drawing - 
depicts a shoulder load cell for the HIII-3C dummy. 
We contacted Deneton for clarification, and Denton 
agreed that its concern was with drawing SA572- 
S26. 
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package or changes that are so nominal 
as to have no detrimental effects on the 
dummy’s impact response. Accordingly, 
the drawings have been changed, as 
reflected in Table 1. 
In addition to the concerns raised by 
~Denton, several minor inconsistencies 
and call-out errors were noted either by: 
petitioners or by agency staff in the 


review process. Accordingly, the 
changes noted in Table 1 have been 
made to the drawing package. We are 
also issuing a new drawing series 127— 
DRL, which will summarize all of 
changes made to the drawing package 
for this dummy. We are providing this 
new drawing series to provide dummy 
users with a clear picture of corrections 


TABLE 1 


to the drawings. No changes have been 
made to the dummy. The first drawing 2 
is 127-DRL-1. Subsequent drawing 
changes will be summarized in a 
drawing bearing the number 127—DRL 
in dated sequence (e.g., 127-DRL—2). 
This drawing series will be maintained 
and updated as long as 49 CFR part 572, 
subpart N remains in effect. 


Drawing/Part No. 


Description 


Revision description 


6 year H3 standard build level 
Drawing revision list 


Deleted drawing. 
New drawing. 


Corrected location of “I” dimension (on sheet 5 of 6), all sheets revised to 


Corrected accelerometer mount drawing number from 127-2110 to 127- 
Defined angular orientation of 0.5 dia. “Posts”; Assigned missing hole diam- 
Changed dimension 1.40 to 1.90 (notch depth), changed dimension 3.81 to 
Changed single decimal place tolerance from + 0.1/2.54 to + 0.1/2.5, cor- 


Revised tolerance format, changed single decimal place tolerance from + 


end Hybrid Ill 6 year old complete as- 
sembly. change letter “K” 
(SA572-S4). 2150. 
eters for load cell installation. 
6 yr old abdominal insert ............... 
4.30 (overall height). 
ometer. rected metric equivalents, and added dimensions. 
min. to 0.75 mV/V min., added “weight includes . 
“+” from the Fz axis. 
from 1 mV/V min. to 0.75 mV/V min. 


SA572-S13-L&R 


cell. 


SA572-S26 


SA572-S50 


block. 


9000000 & 6000000 ............ 


Anterior-superior iliac spine load 


Lower neck load cell 


Chest potentiometer 


S4 triaxial accelerometer mounting 
Neck adapter bracket—6 year old 
Bushing, shoulder 


Hardware used on 3YR. 6YR. & 
5th female. 


changed weight from 1.3 


sions. 


from 1 mV/V min. to 0.75 


subpart E to subpart N. 


tary rigid shaft” to notes, 


rected meiric equivalents, 


New drawing. 


0.1/2.54 to + 0.1/2.5, changed reference note from “Subpart E” to “Sub- 
part N”, added material note, changed output at capacity from 1 mV/V 


Revised tolerance format, changed single decimal place tolerance frorn + 
0.1/2.54 to + 0.1/2.5, added material note, changed output at capacity 


Changed hole dimension from 0.75/.1905 x .37/.89 to 0.63/16.0 x .35/8.9, 


tolerance format, changed single decimal place tolerance from + 0.1/2.54 
to + 0.1/2.5, changed reference note from “Subpart E” to “Subpart N”, 
added material note, changed output at capacity from 1 mV/V min. to 0.75 
mV/V min., added “weight includes . . 


Changed output at capacity from 1 mV/V min. to 0.75 mV/V min., revised tol- 
erance format, changed reference note from “Subpart E” to “Subpart N”, 
added material note, changed single decimal place tolerance from + 0.1/ 
2.54 to + 0.1/2.5, and added “weight includes . . 

Revised tolerance format, changed single decimai place tolerance from + 
0.1/2.54 to + 0.1/2.5, added material note, changed output at capacity 


the weight note, added hole dimensions, and changed reference note from 


Changed single decimal tolerance from + 0.1/2.54 to + 0.1/2.5, added/cor- 
rected metric equivalents, 


“locating” and “O” to pin note. 
Changed single decimal place tolerance from + 0.1/2.54 to + 0.1/2.5, cor- 


Added part #9001265 and note #3, changed single decimal place tolerance 
from + 0.1/2.54 to + 0.1/2. 


Added part #9001265, removed part #9001373. 


. .” note, and removed 


Ib/0.59 kg max to 1.35 |b/0.61 kg max, revised 


.” note, and revised hole dimen- 


.” note. 


mV/V min., added “(does not include cables)” to 


added “Dia. Of hard shell housing” and “in ro- 
added “signal connector pins” note, and added 


revised hole note, and relocated holes. 


5. 


8. Availability of Drawings and 
Specifications Package and PADI 


The drawings and specifications 


package and the PADI document 


referred to in this final rule are available 


for viewing and copying at the 
Department’s public docket area, . 


located at Plaza 401, 400 Seventh St., 


SW., Washington, DC. Additionally, 
these documents may be downloaded 
from the docket website, 
DMS.DOT.GOV. After accessing the 
website, click under the “Search” 
heading, and then under the “search 
form’’ to conduct a web search for the 
documents. When filling out the search 


form, enter NHTSA as the appropriate 
agency. Select ‘“‘rulemaking”’ as the 
appropriate category, and 
“Crashworthiness Drawings and 
Equipment” as the appropriate 
subcategory. Enter the name of the test 
dummy under the “subject’’ category 
and then conduct your search by 


| 
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clicking on the ‘“‘search”’ heading. This 
will retrieve the entire PADI and 
drawings and specifications package for 
the H-III6C. The PADI and each 
drawing may be individually retrieved 
once you have accessed that docket. The 
drawings and specifications package 
and the PADI document are also 
available from Reprographic 
Technologies, 9107 Gaither Rd., 
Gaithersburg, MD 20877, (301)419— 
5070. ; 


Regulatory Analyses and Notices 
Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


Executive Order 12866, “Regulatory 
Planning and Review” (58 FR 51735, 
October 4, 1993), provides for making 
determinations whether a regulatory 
action is “significant’’ and therefore 
subject to Office of Management and 
Budget (OMB) review and to the 
requirements of the Executive Order. 
The Order defines a ‘‘significant 
regulatory action” as one that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

6) Materially alter the 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

We have considered the impact of this 
rulemaking action under Executive 
Order 12866 and the Department of 
Transportation’s regulatory policies and 
procedures. This rule is not considered 
a significant regulatory action under 
section 3(f) of the Executive Order 
12866. Consequently, it was not 
reviewed by the Office of Management 
and Budget under E.O. 12866, 
“Regulatory Planning and Review.” The 
rulemaking action is also not considered 
to be significant under the Department’s 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979). 

This document amends 49 CFR part 
572, subpart N. This rule indirectly 
imposes requirements on only those 
businesses that choose to manufacture 
or test with the dummy, in that the 
agency will only use dummies for 
compliance testing that meet all of the 


criteria specified in this rule. It may 
indirectly affect vehicle and child seat 
manufacturers if it is incorporated by 
reference into the advanced air bag 
rulemaking or a future Child Seating 
Systems (FMVSS No. 213) rulemaking. 

The total cost of an uninstrumente 
H-III6C dummy is approximately 
$30,000. Instrumentation will add 
approximately $25,000 to $41,000 to the 
cost, depending on the number of data 
channels the user chooses to collect. 
The amendments made in this 
document will not affect the cost of the 
dummy. 

Because the economic impacts of this 
proposal are so minimal, no further 
regulatory evaluation is necessary. 


Executive Order 13132 


Executive Order 13132 requires 
NHTSA to develop an accountable 
process to ensure ‘meaningful and 
timely input by State and local officials 
in the development of regulatory 
policies that have federalism 
implications.” “Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” Under 
Executive Order 13132, the agency may 
not issue a regulation with Federalism 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by State and local 
governments, the agency consults with 
State and local governments, or the 
agency consults with State and local 
officials early in the process of 
developing the proposed regulation. 
NHTSA also may not issue a regulation 
with Federalism implications and that 
preempts State law unless the agency 
consults with State and local officials 
early in the process of developing the 
proposed regulation. 

We have analyzed this rule in 
accordance with the principles and 
criteria set forth in Executive Order © 
13132. This rule will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We have 
determined that this rule does not have 
sufficient federalism implications to 
warrant consultation and the 
preparation of a Federalism Assessment. 
The amendments made in this 


document will not affect the cost of the 
dummy. 


Executive Order 13045 


Executive Order 13045 (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) Is determined to be ‘economically 
significant” as defined under E.O. 
12866, and (2) concerns an 
environmental, health or safety risk that 
NHTSA has reason to believe may have 
a disproportionate effect on children. If 
the regulatory action meets both criteria, 
we must evaluate the environmental 
health or safety effects of the planned 
rule on children, and explain why the 
planned regulation is preferable to other 
potentially effective and reasonably 
feasible alternatives considered by us. 

This rule is not subject to the . 
Executive Order because it is not 
economically significant as defined in 
E.O. 12866. It does indirectly involve 
decisions based on health risks that 
disproportionately affect children, 
namely, the risk of deploying air bags to 
children. However, this rulemaking 
serves to help vehicle and air bag 
manufacturers to take steps to reduce 
that risk. 


Executive Order 12778 


Pursuant to Executive Order 12778, 
“Civil Justice Reform,” we have 
considered whether this rule will have 
any retroactive effect. This rule does not 
have any retroactive effect. A petition 
for reconsideration or other 
administrative proceeding will not be a 
prerequisite to an action seeking judicial 
review of this rule. This rule does not 
preempt the states from adopting laws 
or regulations on the same subject, 
except that it does preempt a state 
regulation that is in actual conflict with 
the federal regulation or makes 
compliance with the Federal regulation 
impossible or interferes with the 
implementation of the Federal statute. 


Regulatory Flexibility Act 


Pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq., as amended by 
the Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996) whenever an agency is required to 
publish a notice of rulemaking for any 
proposed or final rule, it must prepare 
and make available for public comment 
a regulatory flexibility analysis that 
describes the effect of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). However, no regulatory 
flexibility analysis is required if the 
head of an agency certifies the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. SBREFA amended the 
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Regulatory Flexibility Act to require 
Federal agencies to provide a statement 
of the factual basis for certifying that a 
rule will not have a significant — 
economic impact on a substantial 
number of small entities. 

I have considered the effects of this 
rulemaking action under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) and 
certify that this proposal will not have 
a significant economic impact on a 
substantial number of small entities. 
The amendments made in this 
document will not affect the cost of the 
dummy. The rule does not impose or 
rescind any requirements for anyone. 
The Regulatory Flexibility Act does not, 
therefore, require a regulatory flexibility 
analysis. 


National Environmental Policy Act 


We have analyzed this amendment for 
the purposes of the National 
Environmental Policy Act and 
determined that it will not have any 
significant impact on the quality of the 
human environment. 


Paperwork Reduction Act 


Under the Paperwork Reduction Act 
of 1995, a person is not required to 
respond to a collection of information 
by a Federal agency unless-the 
collection displays a valid OMB control 
number. This rule does not propose any 
new information collection 
requirements. 


National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104— 
113, section 12(d) (15 U.S.C. 272) 
directs us to use voluntary consensus 
standards in its regulatory activities 
unless doing so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies, such as the Society of 
Automotive Engineers (SAE). The 
NTTAA directs us to provide Congress, 
through OMB, explanations when we 
decide not to use available and 
applicable voluntary consensus 
standards. 

The H-IlI6C dummy that is the 
subject of this document was developed 
under the auspices of the SAE. All 
relevant SAE standards were reviewed 
as part of the development process. The 
following voluntary consensus 
standards have been used in developing 
the dummy: 


e SAE Recommended Practice J211— 
1995, ‘Instrumentation for Impact 
Tests—Parts 1 and 2’, dated March, 
1995; and 


e SAE J1733 Information Report, 
titled “Sign Convention for Vehicle 
Crash Testing’’, dated December 1994. 


Unfunded Mandates Reform Act 


Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
requires Federal agencies to prepare a 
written assessment of the costs, benefits 
and other effects of proposed or final 
rules that include a Federal mandate 
likely to result in the expenditure by 
State, local or tribal governments, in the 
aggregate, or by the private sector, of 
more than $100 million in any one year 
(adjusted for inflation with base year of 
1995). Before promulgating a NHTSA 
rule for which a written statement is 
needed, section 205 of the UMRA 
generally requires us to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective or least 
burdensome alternative that achieves 
the objectives of the rule. The 
provisions of section 205 do not apply 
when they are inconsistent with 


‘applicable law. Moreover, section 205 


allows us to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if we 
publish with the final rule an 
explanation why that alternative was 
not adopted. 


This rule does not impose any 
unfunded mandates under the 
Unfunded Mandates Reform Act of 
1995. This rule does not meet the 
definition of a Federal mandate because 
it does not impose requirements on 
anyone. Further, it will not result in 
costs of $100 million or more to either 
State, local, or tribal governments, in the 
aggregate, or to the private sector. The 
amendments made in this document 
will not affect the cost of the dummy. 
Thus, this rule is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 


Regulation Identifier Number (RIN) 


The Department of Transportation 
assigns a regulation identifier number 
(RIN) to each regulatory action listed in 
the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. You may use the RIN contained in 
the heading at the beginning of this 
document to find this action in the 
Unified Agenda. 


List of Subjects in 49 CFR Part 572 
Incorporation by reference. Motor 


vehicle safety. 


In consideration of the foregoing, 
NHTSA amends 49 CFR part 572 as 
follows: 


PART 572—ANTHROPOMORPHIC 
TEST DUMMIES 


1. The authority citation for part 572 
continues to read as follows: 

Authority: 49 U.S.C. 322, 30111, 30115, 
30117 and 30166; delegation of authority at 
49 CFR 1.50. 

2. By revising the title of subpart N to 
read as follows: 


Subpart N—Six-year-old Child Test 
Dummy, Beta Version 


3. By revising § 572.120(a)(1), (a)(2), 
and (c)(1) to read as follows: 


§572.120 Incorporation by reference. 

(a) 

(1) A drawings and inspection 
package entitled ‘‘Parts List and 
Drawings, Hybrid III Six-year-old Child 
Test Dummy (H-III6C, Beta Version) 
(June 2002)’, consisting of: 

(i) Drawing No. 127-1000, 6-year H3 
Head Complete, 

(ii) Drawing No. 127-1015, Neck 
Assembly, 

(iii) Drawing No. 127-2000, Upper 
Torso Assembly, 

(iv) Drawing No. 127-3000, Lower 
Torso Assembly, 

(v) Drawing No. 127-4000-1 and 
4000-2, Leg Assembly, 

(vi) Drawing No. 127-5000-—1 and 
5000-2, Arm Assembly, and 

(vii) The Hybrid III Six-year-old Child 
Parts/Drawing List. 

(2) A procedures manual entitled 
“Procedures for Assembly, Disassembly, 
and Inspection (PADI) of the Hybrid III 
6-year-old Child Crash Test Dummy (H- 
Beta Version, June 2002”; 
* * * * * 

(c) 

(1) The drawings and specifications 
package and the PADI document 
referred to in subparagraph (a) are 
accessible for viewing and copying at 
the Department of Transportation 
Docket’s public area, Plaza 401, 400 
Seventh St., SW, Washington, DC 
20590, and may be downloaded from 
dms.dot.gov. They are also available 
from Reprographic Technologies, 9107 
Gaither Rd, Gaithersburg, MD 200877, 
(301) 419-5070. 


* * * * * 


4. By revising § 572.124(b) and (c) to 
read as follows: 


: 
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§572.124 Thorax assembly and test 
procedure 
* * * * * : 

(b) When the anterior surface of the 
thorax of a completely assembled 
dummy (drawing 127-0000) is impacted 
by a test probe conforming to section 
572.127(a) at 6.71 +0.12 m/s (22.0+0.4 
ft/s) according to the test procedure in 
paragraph (c) of this section: 

(1) The maximum sternum 
displacement (compression) relative to 
the spine, measured with chest 
deflection transducer (drawing SA572- 
S50), must be not less than 38.0 mm 
(1.50 in) and not more than 46.0 mm 
(1.80 in). Within this specified 
compression corridor, the peak force, 
measured by the probe in accordance 
with section 572.127, shall not be less 
than 1150 N (259 lbf) and not more than 
1380 N (310 Ibf). The peak force after 
12.5 mm (0.5 in) of sternum 
displacement but before reaching the 
minimum required 38.0 mm (1.5 in) 
sternum displacement limit shall not 
exceed 1500 N (337.2 Ibf). 

(2) The internal hysteresis of the 
ribcage in each impact as determined by 
the plot of force vs. deflection in 
paragraph (b)(1) of this section shall be 
not less than 65 percent but not more 
than 85 percent. 

(c) Test procedure. The test procedure 
for the thorax assembly is as follows: 

(1) Soak the dummy in a controlled 
environment at any temperature 
between 20.6° and 22.2°C (69° and 72°F) 
and a relative humidity between 10 and 
70 percent for at least four hours prior 
to a test. 

(2) Seat and orient the dummy, 
wearing tight-fitting underwear or 
equivalent consisting of a size 5 short- 
sleeved shirt having a weight less than 
0.090 kg (0.2 Ib) and an opening at the 
top just large enough to permit the 
passage of the head with a tight fit, and 
a size 4 pair of long pants having a 
weight of less than 0.090 kg (0.2 Ib) with 
the legs cut off sufficiently above the 
knee to allow the knee target to be 
visible, on a seating surface without 
back support as shown in Figure N4, 
with the limbs extended horizontally 
and forward, parallel to the midsagittal 
plane, the midsagittal plane vertical 
within + 1 degree and the ribs level in 
the anterior-posterior and lateral 
directions within + 0.5 degrees. 

(3) Establish the impact point at the 
chest midsagittal plane so that the 
impact point of the longitudinal 
centerline of the probe coincides with 
the midsagittal plane of the dummy 
within + 2.5 mm (0.1 in) and is 12.7 + 
1.1 mm (0.5 + 0.04 in) below the 
horizontal-peripheral centerline of the 
No. 3 rib and is within 0.5 degrees of a 


horizontal line in the dummy’s 
midsagittal plane. 

(4) Impact the thorax with the test 
probe so that at the moment of contact 
the probe’s longitudinal center line falls 
within 2 degrees of a horizontal line in 
the dummy’s midsagittal plane. 

(5) Guide the test probe during impact 
so that there is no significant lateral, 
vertical or rotational movement. 

(6) No suspension hardware, 
suspension cables, or any other 
attachments to the probe, including the 
velocity vane, shall make contact with 
the dummy during the test. 

* * * * * 

5. By amending § 572.126 and by 
revising paragraph (b) and adding 
paragraph (c)(6) to read as follows: 


§572.126 Knees and knee impact test 


procedure. 
* * * * * 
(b) When the knee assembly, 


consisting of knee machined (drawing 
127-4013), knee flesh (drawing 127— 
4011), lower leg (drawing 127-4014), 
the foot assembly (drawing 127—4030- 
1(left) and -2 (right)) and femur load 
transducer (drawing SA572-S10) or its 
structural replacement (drawing 127- 
4007) is tested according to the test 
procedure in section 572.127(c), the 
peak resistance force as measured with 
the test probe mounted accelerometer 
must be not less than 2.0 kN (450 Ibf) 
and not more than 3.0 kN (674 lbf). 

(c) Test procedure. * * * 

(6) No suspension hardware, 
suspension cables, or any other 
attachments to the probe, including the 
velocity vane, shall make contact with 
the dummy during testing. 

6. By revising § 572.127(a), (b), (k), (0), 
(m), (n), (0), and (p) to read as follows: 


§572.127 Test conditions and 
instrumentation 

(a) The test probe for thoracic 
impacts, except for attachments, shall be 
of rigid metal or metal alloy 
construction and concentric about its 
longitudinal axis. Any attachments to 
the impactor, such as suspension 
hardware, velocity vanes, etc., must 
meet the requirements of 
§572.124(c)(6). The impactor shall have 
a mass of 2.86 + 0.02 kg (6.3 + 0.05 Ib) 
and a minimum mass moment of inertia 
of 160 kg-c? (0.141 lb-in-sec?) in yaw 
and pitch about the CG of the probe. 
One third of the weight of suspension 
cables and any attachments to the 
impact probe must be included in the 
calculation of mass, and such 
components may not exceed five 
percent of the total weight of the probe. 
The impacting end of the probe, has a 
flat, continuous, and non-deformable 


101.6 + 0.25 mm (4.00 + 0.01 in) 
diameter face with an edge radius of 
7.6/12.7 mm (0.3/0.5 in). The impactor 
shall have a 101-103 mm (4.0—4.1 in) 
diameter cylindrical surface extending 
for a minimum of 12.5 mm (0.5 in) to 
the rear from the impact face. The 
probe’s end opposite to the impact face 
has provisions for mounting an 
accelerometer with its sensitive axis 
collinear with the longitudinal axis of 
the probe. The impact probe shall have 
a free air resonant frequency of not less 
than 1000 Hz limited to the direction of 
the longitudinal axis of the impactor. 
(b) The test probe for knee impacts, 
except for attachments, shall be of rigid 
metal or alloy construction and 
concentric about its longitudinal axis. 
Any attachments to the impactor, such 
as suspension hardware, velocity vanes, 
etc., must meet the requirements of 
§ 572.126(c)(6). The impactor shall have 
a mass of 0.82 + 0.02 kg (1.8 + 0.05 lb) 
and a minimum mass moment of inertia 
of 34 kg-cm2 (0.03 lb-in-sec2) in yaw 
and pitch about the CG of the probe. 
One third of the weight of suspension 
cables and any attachments to the 
impact probe must be included in the 
calculation of mass, and such 
components may not exceed five 
percent of the total weight of the probe. 
The impacting end of the probe, has a 
flat, continuous, and non-deformable 
76.2 +0.2 mm (3.00 + 0.01 in) diameter 
face with an edge radius of 7.6/12.7 mm 
(0.3/0.5 in). The impactor shall have a 
76-77 mm (3.0—3.1 in) diameter 
cylindrical surface extending for a 
minimum of 12.5 mm (0.5 in) to the rear 
from the impact face. The probe’s end 
opposite to the impact face has 
provisions for mounting an 
accelerometer with its sensitive axis 
collinear with the longitudinal axis of 
the probe. The impact probe shall have 
a free air resonant frequency of not less 
than 1000 Hz limited to the direction of 
the longitudinal axis of the impactor. 


* * * * * 


(k) The outputs of acceleration and 
force-sensing devices installed in the 
dummy and in the test apparatus 
specified by this part must be recorded 
in individual data channels that 
conform to SAE Recommended Practice 
J211, Rev. Mar95 “Instrumentation for 
Impact Tests,”’ except that the lumbar 
measurements are based on CFC 600, 
with channel classes as follows: 

(1) Head acceleration—Class 1000. 

(2) Neck: 

(i) Forces—Class 1000; 

(ii) Moments—Class 600; 

(iii) Pendulum acceleration—Class 
180; 

(iv) Rotation—Class 60 (if used). 
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(3) Thorax: 

(i) Rib acceleration—Class 1000; 
(ii) Spine and pendulum 
accelerations—Class 180; 

(iii) Sternum deflection —Class 600. 

(4) Lumbar: 

(i) Forces—Class 1000; 

(ii) Moments —Class 600; 

(iii) Flexion —Class 60 if data channel 
is used. 

(5) Pelvis accelerations —Class 1000. 

(6) Femur forces—Class 600. 

(1) Coordinate signs for 
instrumentation polarity shall conform 
to the Sign Convention For Vehicle 
Crash Testing, Surface Vehicle 


Information Report, SAE J1733, 1994— 
12. 

(m) The mountings for sensing 
devices shall have no resonance 
frequency less than 3 times the 
frequency range of the applicable 
channel class. 

(n) Limb joints must be set at one G, 
barely restraining the weight of the limb 
when it is extended horizontally. The 
force needed to move a limb segment 
shall not exceed 2G throughout the 
range of limb motion. 

(o) Performance tests of the same 
component, segment, assembly, or fully 


assembled dummy shall be separated in 
time by period of not less than 30 
minutes unless otherwise noted. 

(p) Surfaces of dummy components 
may not be painted except as specified 
in this subpart or in drawings subtended 
by this subpart. 


7. By revising Figures Ni, N2, N3, and 
N6 to read as follows: 


Figures to Subpart N 
* 


* * * * 
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Figure N 1 
HEAD DROP TEST SET-UP SPECIFICATIONS 


(127-1000) 
ACCELEROMETER ASS'Y.—_ TO SKULL CAP/ 


DROP HEIGHT 
STEEL PLATE 
$0.8x610mm x610mm 
(2x24x24 in) 
IMPACT SURFACE 
FINISH 
203 to 2032 uzmm/mm 
(8 to 80 RMS zin/in) 


CENTERLINE 
OF 1.57mm 
_ (0.062 in) DIA. 
HOLES IN SKULL 


DISTANCE "A" - DISTANCE "B" = 0.040.1 mm 
(0+0.004 in) 


| 
QUICK RELEASE 

HEAD SUSPENSION _ 

CABLES 

HEAD COMPLETE | 

\ 

| 

| 

| | 

| 

| 
| 


Federal Register / Vol. 67, No. 138/ Thursday, July 18, 2002/Rules and Regulations 


Figure N 2 


NECK FLEXION TEST SET-UP SPECIFICATIONS 


26.1 mm (1.028 in) 


DIRECTION OF 


NECK FLEXION 
PENDULUM 
STANDARD 49 CFR 
§ $72.33 FIG. 22 


NECK ADAPTER 
BRACKET 


PENDULUM 


FLIGHT 


(TE-2208-001 REF.) 


BIB SIMULATOR 
(TE 127-1025 REF.) 


POSTERIOR 
ATTACHMENT 

BOLT CENTERLINE 
PART #9001265 SCREW, 


NECK ASS'Y. 
(127-1015) 


D-PLANE 


(REF. FIG. N1) 
PERPENDICULAR 
TO PENDULUM 
CENTERLINE +1° 


#10-24 x 7/16 


NECK BRACKET ASS'Y. 
(127-8221) 


PIVOT PIN 
(78051-339) 
6-AXIS UPPER 
LOAD CELL 
(SAS72-S11) 


NOTE: 


HEAD COMPLETE 
(127-1000) 

WITH HEAD 
ACCELEROMETER 
ASS'Y. (127-1550) 


PENDULUM SHOWN IN VERTICAL ORIENTATION 
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Figure N 3 
NECK EXTENSION TEST SET-UP SPECIFICATIONS 


PENDULUM CENTERLINE 
NECK EXTENSION 


PENDULUM 
STANDARD 49 CFR. 


) § $72.33 FIG. 22 


BRACKET 
(TE-2208-001 REF.) 


| NECK ADAPTER | 
| 


PART #9001265 SCREW, BIB SIMULATOR 
SHCS #10-24 x 7/16 , (TE 127-1025 REF.) 


|—PIVOT PIN 
(78051-339) 


D-PLANE 

(REF. FIG. N1) 
PERPENDICULAR 
TO PENDULUM 
CENTERLINE + 1° 


COMPLETE 
(127-1000) 
WITH ACCELEROMETER 
ASS'Y. 
(127-1550) 


NOTE: 
PENDULUM SHOWN IN VERTICAL ORIENTATION 


| 
| | 
26.1 mm | 
DIRECTIONOF 
PENDULUM 
FLIGHT 
ATTACHMENT 
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Issued: June 19, 2002. 


Jeffrey W. Runge, 
Administrator. 


[FR Doc. 02-16874 Filed 7-17-02; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 


[Docket No. 020430101-—2101-01; I.D. 
070202C] 


Fisheries Off West Coast States and in 
the Western Pacific; West Coast 
Salmon Fisheries; Inseason 
Adjustment 2-Closure of the 
Commercial Fishery from U.S.-Canada 
Border to Cape Faicon, OR 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Closure; request for comments. 


‘SUMMARY: NMFS announces that the 
commercial fishery for all salmon 
except coho in the area from U.S.- 
Canada Border to Cape Falcon, OR was 
closed on June 7, 2002, at 2359 hours 
local time (I.t.). The Northwest Regional 
Administrator, NMFS (Regional 
Administrator), determined that the 
quota of 50,000 chinook salmon had 
been reached. This action was necessary 
to conform to the 2002 management 
goals. 


DATES: Closure in the area from U.S.- 
Canada Border to Cape Falcon, OR, 
effective 2359 hours local time (I.t.), 
June 7, 2002, until 0001 hours L.t., July 
1, 2002. Comments will be accepted 
through August 2, 2002. 
ADDRESSES: Comments on these actions 
must be mailed or faxed to D. Robert 
Lohn, Regional Administrator, 
Northwest Region, NMFS, NOAA, 7600 
Sand Point Way N.E., Bldg. 1, Seattle, 
WA 98115-0070, facsimile 206—526- 
6376; or 

Rod McInnis, Acting Regional 
Administrator, Southwest Region, 
NMFS, NOAA, 501 W. Ocean Blvd., 
Suite 4200, Long Beach, CA 90802- 
4132, facsimile 562-980-4018. 

Comments will not be accepted if 
submitted via e-mail or the Internet. 
Information relevant to this document is 
available for public review during 
business hours at the Office of the 
Regional Administrator, Northwest 
Region, NMFS. 
FOR FURTHER INFORMATION CONTACT: 
Christopher Wright, 206-526-6140. 
SUPPLEMENTARY INFORMATION: The 
Regional Administrator closed the 
commercial fishery in the area from 
U.S.-Canada Border to Cape Falcon, OR, 
effective Friday, June 7, 2002, at 2359 
hours |.t. Information provided on June 
5 estimated that the quota of 50,000 


chinook salmon would be reached by 
June 7. Automatic season closures based 
on quotas are authorized by regulations 
at 50 CFR 660.409(a)(1). 

In the 2002 annual management 
measures for ocean salmon fisheries (67 
FR 30616, May 7, 2002), NMFS 
announced that the commercial fishery 
for all salmon except coho in the area 
from U.S.—Canada Border to Cape 
Falcon, OR would open May 1 and run 
through the earlier of June 30 ora 
50,000—chinook quota. 

On June 5, 2002, the Regional 
Administrator consulted with 
representatives of the Pacific Fishery 
Management Council, Washington 
Department of Fish and Wildlife, and 
Oregon Department of Fish and Wildlife 
by conference call. Information related 
to catch to date, the chinook catch rate, 
and effort data indicated that it was 
likely that the quota would be reached 
by June 7. As a result, the States of 
Oregon and Washington recommended, 
and the Regional Administrator 
concurred, that the commercial fishery 
in the area from U.S.-Canada Border to 
Cape Falcon, OR close effective at 
midnight on Friday, June 7, 2002. All 
other restrictions that apply to this 
fishery remain in effect as announced in 
the 2002 annual management measures 
and subsequent inseason actions. 

The Regional Administrator 
determined that the best available 
information indicated that the catch and 
effort data, and projections, supported 
the above inseason action recommended 
by the states. The states manage the 
fisheries in state waters adjacent to the 
areas of the U.S. exclusive economic 
zone in accordance with this Federal 
action. As provided by the inseason 
notice procedures of 50 CFR 660.411, 
actual notice to fishers of the above 
described action was given prior to the 
effective date by telephone hotline 
number 206-526-6667 and 800-662- 
9825, and by U.S. Coast Guard Notice to 
Mariners broadcasts on Channel 16 
VHF-FM and 2182 kHz. 

This action does not apply to other 
fisheries that may be operating in other 
areas. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (AA), finds that good 
cause exists for this notification to be 
issued without affording prior notice 
and opportunity for public comment 
under 5 U.S.C. 553(b)(B), or delaying the 
effectiveness of this rule for 30 days 
under 5 U.S.C. 553(d)(3), because such 
notification and delay would be 
impracticable and contrary to the public 
interest. As previously noted, actual 
notice of this action was provided to 


fishermen through telephone hotline 
and radio notification. This action 
complies with the requirements of the 
annual management measures for ocean 
salmon fisheries (67 FR 30616, May 7, 
2002) and the West Coast Salmon Plan. 
Prior notice and opportunity for public 
comment is impracticable because 
NMFS and the state agencies have 


‘insufficient time to allow for prior 


notice and the opportunity for public 
comment between the time the fishery 
catch and effort data are collected to 
determine the extent of the fisheries, ' 
and the time the fishery closure must be 
implemented to avoid exceeding the 
quota. Moreover, such prior notice and 
the opportunity for public comment is 
contrary to the public interest because 
not closing the fishery upon attainment 
of the quota would allow the quota to 
be exceeded, resulting in fewer 
spawning fish and reduced yield of the 
stocks. The 30—day delay in 
effectiveness required under U.S.C. 
553(d)(3) is also hereby waived due to 
the immediate need to stop a fishery 
upon attainment of a quota. 

This action is authorized by 50 CFR 
660.409 and 660.411 and is exempt from 
review under Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: July 12, 2002. 
Virginia M. Fay, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 02-18150 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 


[Docket No. 020430101-2101-01; I.D. 
070902D] 


Fisheries Off West Coast States and in 
the Western Pacific; West Coast 
Salmon Fisheries; Inseason 
Adjustment 3—Adjustment of the 
Commercial Fishery from the U.S.- 
Canada Border to Cape Falcon, OR 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Adjustment; request for 
comments. 


SUMMARY: NMFS announces that the 
commercial fishery for all salmon 
except coho in the area from the U.S.- 
Canada Border to Cape Falcon, OR was 
modified to close at midnight, July 8, 
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2002, with a vessel trip limit of 250 
chinook salmon for the 8—day open 
period. The Northwest Regional 
Administrator, NMFS (Regional 
Administrator), determined that 
available catch and effort data indicated 
that these management measures should 
be implemented to fully access the 
chinook and coho quotas. This action 
was necessary to conform to the 2002 
management goals. 
DATES: The inseason adjustment in the 
area from the U.S.-Canada Border to 
Cape Falcon, OR, is effective 0001 hours 
local time (I.t.), July 1, 2002, through 
2359 hours L.t. July 8, 2002, after which 
the fishery will remain closed until 
opened through an additional inseason 
action or until the effective date of the 
year 2003 management measures, which 
will be published in the Federal 
Register for the west coast salmon 
fisheries. Comments will be accepted 
through August 2, 2002. 
ADDRESSES: Comments on these actions 
must be mailed to D. Robert Lohn, 
Regional Administrator, Northwest 
Region, NMFS, NOAA, 7600 Sand Point 
Way N.E., Bldg. 1, Seattle, WA 98115- 
0070; or faxed to 206-526-6376; or Rod 
McInnis, Acting Regional 
Administrator, Southwest Region, 
NMFS, NOAA, 501 W. Ocean Blvd., 
Suite 4200, Long Beach, CA 90802-— 
4132; or faxed to 562-980-4018. 
Comments will not be accepted if 
submitted via e-mail or the Internet. 
Information relevant to this document is 
available for public review during 
business hours at the Office of the 
Regional Administrator, Northwest 
Region, NMFS. 
FOR FURTHER INFORMATION CONTACT: 
Christopher Wright, 206-526-6140. 
SUPPLEMENTARY INFORMATION: The 
Regional Administrator modified the 
season for the commercial fishery in the 
area from the U.S.-Canada Border to 
Cape Falcon, OR, to open on July 1 and 
close at midnight, July 8, 2002, with a 
vessel trip limit of 250 chinook salmon 
for the 8—day open period. Information 
provided to NMFS on June 26 regarding 
the available catch and effort data 
indicated that these management 
measures should be implemented to 
fully access the chinook and coho 
quotas. Modification of fishing seasons 
are authorized by regulations at 50 CFR 
660.409(b)(1)(i). 

In the 2002 annual management 
measures for ocean salmon fisheries (67 
FR 30616, May 7, 2002), NMFS 
announced that the commercial fishery 

for all salmon except coho in the area 
from the U.S.-Canada Border to Cape 
Falcon, OR would open July 1 and run 
through the earlier of September 8 or a 


32,500—chinook quota, except for a 
selective fishery for marked coho 
scheduled at the end of the season with 
a 5000 marked coho quota. 

On June 26, 2002, the Regional 
Administrator consulted with 
representatives of the Pacific Fishery 
Management Council, Washington 
Department of Fish and Wildlife, and 
Oregon Department of Fish and Wildlife 
(ODFW) by conference call. Information 
related to catch to date, the chinook 
catch rate, and effort data indicated that 
it was likely that the chinook quota 
would be reached prematurely, 
potentially foreclosing opportunity of 
fishers to conduct the selective fishery 
for marked coho later in the season. 
There was also concern about placing an 
oversupply of chinook salmon on the 
market in a short time period, thus 
reducing the price of salmon and 
economic value of the fishery. Asa .- 
result, the states of WA andOR ~~ 
recommended, and the Regional 
Administrator concurred, that the 
commercial fishery in the area from the 
U.S.-Canada Border to Cape Falcon, OR 
would open on July 1 and close at 
midnight, July 8, 2002, with the 
provision that no vessel may possess, 
land, or deliver more than 250 chinook 
for the entire 8 day open period. All 
other restrictions that apply to this 
fishery remain in effect as announced in 
the 2002 annual management measures. 
The State of Oregon added a landing 
restriction for this fishery in their 
regulations requiring that fishers fishing 
within this area, and intending to land 
salmon south of Cape Falcon, notify the 
ODFW before they leave the area at the 
following phone number (541) 867— 
0300, Ext. 252. 

The Regional Administrator 
determined that the best available 
information indicated that the catch and 
effort data, and projections, supported 
the above inseason action recommended 
by the states. The states manage the 
fisheries in state waters adjacent to the 
areas of the U.S. exclusive economic 
zone in accordance with this Federal 
action. As provided by the inseason 
notice procedures of 50 CFR 660.411, 
actual notice to fishers of the above 
described action was given prior to the 
effective date by telephone hotline 
number 206-526-6667 and 800—662-— 

9825, and by U.S. Coast Guard Notice to 
Mariners broadcasts on Channel 16 
VHF-FM and 2182 kHz. 

This action does not apply to other 
fisheries that may be operating in other 
areas. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA (AA), finds that good 


cause exists for this notification to be 
issued without affording prior notice 
and opportunity for public comment 
under 5 U.S.C. 553(b)(B), because such 
notification and delay would be 
impracticable and contrary to the public 
interest. As previously noted, actual 


notice of this action was provided to 


fishermen through telephone hotline 
and radio notification. This action 
complies with the requirements of the 
annual management measures for ocean 
salmon fisheries (67 FR 30616, May 7, 
2002) and the West Coast Salmon Plan. 


’ Prior notice and opportunity for public 


comment was impracticable because 
NMFS and the state agencies have 
insufficient time to provide for prior 
notice and the opportunity for public 
comment between the time the fishery 
catch and effort data are collected to 
determine the extent of the fisheries and 
the time and trip limits to which the 
fishery must be adjusted to reduce the 
tempo of the fishery. Such prior notice 
and the opportunity for public comment 
is contrary to the public interest because 
it does not allow commercial fishermen 
appropriately controlled access to the 
available fish at the time they are 
available. 

Moreover, the AA finds good cause to 
waive the 30—day delay in effectiveness 
required under 5 U.S.C. 553(d)(3). A 
delay in effectiveness of this action 
would not allow commercial fishermen 
appropriately controlled access to the 
available fish at the time they are 
available. 

This action is authorized by 50 CFR 
660.409 and 660.411 and is exempt from 
review under Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 
Dated: July 12, 2002. 
Virginia M. Fay, 


Acting Director, Office of Sustainabie 
Fisheries, National Marine Fisheries Service. 


[FR Doc. 02—18151 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 679 


[Docket No. 011218304—1304-01; I.D. 
071502A] 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Pacific Ocean Perch 
in the Central Aleutian District of the 
Bering Sea and Aleutian Islands 


. AGENCY: National Marine Fisheries 


Service (NMFS), NationalOceanic and 
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Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Closure. 


SUMMARY: NMFS is prohibiting directed 
fishing for Pacific ocean perch in the 
Central Aleutian District of the Bering 
Sea and Aleutian Islands management 
area (BSAI). This action is necessary to 
prevent exceeding the 2002 total 
allowable catch (TAC) of Pacific ocean 
perch in this area. 

DATES: Effective 1200 hrs, Alaska local 
time (A.1.t.), July 15, 2002, through 2400 
hrs, A.l.t., December 31, 2002. 

FOR FURTHER INFORMATION CONTACT: 
Mary Furuness, 907-586-7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI exclusive economic zone 
according to the Fishery Management 
Plan for the Groundfish Fishery of the 
Bering Sea and Aleutian Islands Area 
(FMP) prepared by the North Pacific 
Fishery Management Council under 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act. Regulations governing fishing by 
U.S. vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and 50 CFR part 679. 

The 2002 TAC of Pacific ocean perch - 
for the Central Aleutian District was 
established as 2,831 metric tons (mt) by 
an emergency rule implementing 2002 
harvest specifications and associated 
management measures for the 
groundfish fisheries off Alaska (67 FR 
956, January 8, 2002). 

In accordance with § 679.20(d)(1)(i), 
the Administrator, Alaska Region, 
NMFS (Regional Administrator), has 
determined that the 2002 TAC for 
Pacific ocean perch in the Central 
Aleutian District will be reached. 
Therefore, the Regional Administrator is 
establishing a directed fishing 
allowance of 2,531 mt and is setting 
aside the remaining 300 mt as bycatch 
to support other anticipated groundfish 
fisheries. In accordance with 
§ 679.20(d)(1)(iii), the Regional 
Administrator finds that this directed 
fishing allowance will soon be reached. 

-Consequently, NMFS is prohibiting 
directed fishing for Pacific ocean perch 
in the Central Aleutian District of the 
BSAI. 

Maximum retainable bycatch amounts 
may be found in the regulations at 
§ 679.20(e) and (f). 


Classification 


This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 
finds that the need to immediately 


implement this action to avoid 
exceeding the 2002 TAC of Pacific 
ocean perch for the Central Aleutian 
District of the BSAI constitutes good 
cause to waive the requirement to 
provide prior notice and opportunity for 
public comment pursuant to the 
authority set forth at 5 U.S.C. 553(b)(B) 
and 50 CFR 679.20(b)(3)(iii)(A). These 
procedures are unnecessary and 
contrary to the public interest because 
the need to implement these measures 
in a timely fashion to avoid exceeding 
the 2002 TAC of Pacific ocean perch for 
the Central Aleutian District of the BSAI 
constitutes good cause to find that the 
effective date of this action cannot be 
delayed for 30 days. Accordingly, under 
5 U.S.C. 553(d)(3), a delay in the 
effective date is hereby waived. 

This action is required by § 679.20 
and is exempt from review under 
Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: July 15, 2002. 
John H. Dunnigan, 
Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 02-18145 Filed 7-15-02; 2:23 pm] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 679 


[Docket No. 011218304—1304—01; I.D. 
071202G] 


Fisheries of the Exclusive Economic 
Zone Off Alaska; ‘‘Other Rockfish” in 
the Western Regulatory Area of the 
Gulf of Alaska. 


AGENCY: National Marine Fisheries 
Service (NMFS), NationalOceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Closure. 


SUMMARY: NMFS is prohibiting retention 
of “other rockfish” in the Western 
Regulatory Area of the Gulf of Alaska 
(GOA). NMFS is requiring that catch of 
“other rockfish” in this area be treated 
in the same manner as prohibited 
species and discarded at sea with a 
minimum of injury. This action is : 
necessary because the allocation of the 
“other rockfish” 2002 total allowable 
catch (TAC) in this area has been 
achieved. 


DATES: Effective 1200 hrs, Alaska local 
time (A.1.t.), July 15, 2002, until 2400 
hrs, A.].t., December 31, 2002. 


FOR FURTHER INFORMATION CONTACT: 
Mary Furuness, 907-586-7228. 


SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for the Groundfish Fishery of the 
Gulf of Alaska (FMP) prepared by the 
North Pacific Fishery Management 
Council under authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Regulations governing fishing by U.S. 
vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and CFR part 679. 


The 2002 TAC allocation of “other 
rockfish” for the Western Regulatory 
Area was established as 90 metric tons 
by an emergency rule implementing 
2002 harvest specifications and 
associated management measures for the 
groundfish fisheries off Alaska (67 FR 
956, January 8, 2002 and 67 FR 34860, 
May 6, 2002). 


In accordance with § 679.20(d)(2), the 
Administrator, Alaska Region, NMFS, 
has determined that the allocation of the 
“other rockfish” TAC in the Western 
Regulatory Area of the GOA has been 
achieved. Therefore, NMFS is requiring 
that further catches of ‘‘other rockfish” 
in the Western Regulatory Area of the 
GOA be treated as prohibited species in 
accordance with § 679.21(b). 


Classification 


This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 


‘finds good cause to waive the 


requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
contrary to the public interest. This 
requirement is contrary to the public 
interest as it would delay.the closure of 
the fishery, lead to overharvesting the 
TAG, and therefore reduce the public’s 
ability to use and enjoy the fishery 
resource. 


The Assistant Administrator for 
Fisheries, NOAA, also finds good cause 
to waive the 30-day delay in the 
effective date of this action under 5 
U.S.C. 553(d)(3). This finding is based 
upon the reasons provided above for 
waiver of prior notice and opportunity 
for public comment. 


This action is required by § 679.20 
and is exempt from review under 
Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 
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Dated: July 15, 2002. 
Virginia M. Fay, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 02—18161 Filed 7-15-02; 2:23 pm] 
BILLING CODE 3519-22-S 
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Proposed Rules 


Federal Register 
Vol. 67, No. 138 


Thursday, July 18, 2002 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF COMMERCE 
International Trade Administration 


19 CFR Chapter Ill 
[020711168-2168-01] 
RIN: 0625-AA60 


Steel Import Licensing and Surge 
Monitoring 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Proposed rule and request for 
public comment. 


SUMMARY: The Department of Commerce 
is issuing, and requesting public 
comment on, a proposed rule to 
establish a steel licensing and surge 
monitoring system as instructed by the 
President in his announcement of 
safeguard remedies on certain steel 
products. 


DATES: Written comments must be 
received on or before 5 p.m. Eastern 
daylight savings time on August 19, 
2002. Please keep written comments to 
five pages or less. 


ADDRESSES: Written comments should 
be sent to Roland L. MacDonald, 
Director of Policy and Analysis, Import 
Administration, Room 3713, 
Department of Commerce, 14th and 
Constitution Ave., NW., Washington, 
DC 20230. 


FOR FURTHER INFORMATION CONTACT: 
Kelly Parkhill (202) 482-3791; Julie Al- 
Saadawi (202) 482-1930; or Laura 
Merchant (202) 482-0367. 
SUPPLEMENTARY INFORMATION: On March 
5, 2002, President Bush announced the 
imposition of safeguard measures on 
certain steel products pursuant to 
Section 203 of the Trade Act of 1974 
(see 67 FR 10593; a copy of the 
President’s proclamation is available on 
the White House website: http:// 

www. whitehouse.gov/news/releases/ 
2002/03/20020305-7.html). These 
measures, in the form of tariffs ranging 
from 8 to 30 percent on a number of 


steel products and a tariff-rate quota on 
slabs, were the result of a section 201 
investigation requested by the President 
and initiated by the International Trade 
Commission (ITC) in June 2001. The 
effective date of the safeguard measures 
was March 20, 2002. 

A number of countries were exempted 
from the safeguard measures because of 
international commitments under 
bilateral free trade agreements, NAFTA 
and the WTO. However, in granting 
these exemptions, the President made 
clear that the exclusionary status would 
be revoked for developing countries, in 
full or part, if a surge in imports from 
that exempted country were to 
undermine the effectiveness of the 
safeguard measure. The President also 
stated that the United States Trade 
Representative (USTR): 


is authorized to determine whether a surge in 
imports of a product that is the product of 

a country listed in subdivision (d)(i) 
undermines the effectiveness of the pertinent 
safeguard measure and, if so, upon 
publication of a notice in the Federal 
Register, to revise subdivision (d) of Note 11 
in the Annex to this proclamation to indicate 
that such product from such country is not 


excluded from such safeguard measure. 


The President instructed USTR to 
review import data on a quarterly basis 
for signs of material increases in 
imports, which would then be the basis 
for immediate consultations and 
possible inclusion in the safeguard 
measure. To assist this effort, the 
President instructed the Secretary of the 
Treasury and the Secretary of Commerce 
to: 
establish a system of import licensing to 
facilitate the monitoring of imports of certain 
steel products. * * * [and] the Secretary of 
Commerce, within 120 days of the effective 
date of the safeguard measures established by 
the Proclamation, to publish regulations in 
the Federal Register establishing such a 
system of import licensing. 


The Secretary of Commerce has 


- delegated the responsibility for issuing 


these regulations to the Import 
Administration. In fulfillment of the 
President’s instructions, the 
International Trade Administration is 
today publishing this proposed rule and 
request for comment to establish an 
internet-based steel licensing and surge 
monitoring system. The system will be 
comprised of three parts: 


(1) An online registration system for steel 
importers; 


(2) An automatic steel license issuance 
system; and 
(3) An import surge monitoring website. 


Although portions of these systems 
will be linked, for security purposes and 
the protection of proprietary 
information collected, the three systems 
will operate separately on a stand-alone 
basis. There will be an alternative 
backup method in place at Commerce, 
such as a telephone or fax system, 
should there be a malfunction of the 
internet-based system. 

All imports of steel products listed in 
the President’s section 201 relief 
determination, including those products 
subject to country exemptions or 
product exclusions will be required to 
obtain a steel import license and 
provide the license number to U.S. 
Customs on the entry summary. The 
only exceptions are the low-valued 
imports described below under 
“informal entries’’. Information gathered 
from these licenses will be used to 
ensure that the purpose of the 201 relief 
is not undermined. An interagency 
group will assist USTR with analysis 
required of the data collected beyond 
the data posted for the surge monitor. 

Steel Import Licensing System. The 
steel import licensing system includes 
both the online registration system for 
importers and the automatic steel 
import license issuance system. In order 
to obtain a steel import license, an 
importer or the importer’s agent or 
customs broker, must first register with 
the Department of Commerce 
(Commerce) and be assigned a user 
identification number. This 
identification number will be required 
to log on to the steel import license 
issuance system. A single user 
identification number will be issued to 
an importing company or brokerage 
house. Operating units within the 
company (e.g., individual branches, 
divisions or employees) will all use the 
same company user identification code. 
The steel import license issuance 
system will be designed to allow 
multiple users of a single identification 
number from different locations within 
the company to enter information 
simultaneously. 

Any company or broker with a United 
States address may register and obtain a 
user identification number. There is no 
fee to register and a user identification 
number will be issued within two (2) 
business days. As part of the registration 
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process, the importer, agent or customs 
broker will be required to provide 
certain general information. Such 
information will include the applicant 
company name, Employer Identification 
Number (EIN) or the Customs ID 
number (where no EIN is available), 
address, phone number, contact 
information and email address for both 
the company headquarters and any 
branch offices that will be applying for 
steel licenses. This information will be 
used solely for the purposes of 
administering the steel import licensing 
and surge monitoring programs. The 
information will not be released by 
Commerce, except as required by U.S. 
law. Commerce will begin registering 
and issuing user identification numbers 
at least two weeks prior to the 
implementation date of the steel 
licensing program. Should a company 
prefer to apply for an ID non- 
electronically, a fax/phone option will 
be available at Commerce during regular 
business hours. The user ID will be 
needed to apply for the license. One 
option for the user ID may be the 
Employer Identification Number or 
Customs ID number (where there is no 
EIN). 

Steel import licenses will be issued to 
registered importers, customs brokers or 
their agents through an automatic steel 
import licensing system. The separately 
issued user identification number 
discussed above will be required to 
access the system. There will be no fee 
charged to apply for the import licenses. 

Steel import licenses will be issued 
automatically after the completion of 
the application form. In order to obtain 
the license, the applicant must report 
the following information about the 
steel import transaction: 

(1) Applicant company name and _ 
address; 

(2) Applicant contact name, phone 
number, fax number and email address; 

(3) Importer name; 

(4) Exporter name; 

(5) Manufacturer name; 

(6) Country of origin; 

(7) Country of exportation; 

(8) Expected date of export; 

(9) Expected date of import; 

(10) Expected port of entry; 

(11) Customs entry number; 

(12) Current HTS number (from 
Chapters 72, 73, or 99); 

(13) Original HTS number in Chapter 
72 or 73 (if HTS number in 12 above is 
a Chapter 99 product); 

(14) Quantity (in kilograms); and 

(15) Customs value (U.S. $). 

Much of the information requested on 
the application form will be filled out 
automatically based on information 
provided in the registration process 


(e.g., applicant company name and 
address) or will be self-generated from 
other information reported in the form 
(e.g., product description, section 201 
remedy category or average unit value). 
Other information will be available from 
flip down lists in the application form 
(e.g., HTS numbers covered by the 
section 201 remedy, country of origin, 
port of entry) and will not have to be 
typed. A sample copy of the steel import 
license is available for viewing on 
Import Administration’s website (http: 
//ia.ita.doc/steel/license/). As currently 
proposed, a Customs entry number must 
be reported in order to obtain a license. 
Parties are encouraged to comment on 
whether the Customs entry number 
should remain a required field or if it 
should only be required if available at 
the time of filing. Parties are also 
encouraged to comment whether ~ 
applicants should be allowed to enter 
“unknown” in the fields for exporter 
and manufacturer name. 

Upon completion of the application 
form, the importer, customs broker or 
the importer’s agent will certify as to the 
accuracy and completeness of the 
information and submit the form 
electronically. After refreshing the page, 
the system will automatically issue a 
steel import license number. The 
refreshed form containing the submitted 
information and the newly issued 
license number will appear on the 
screen (the “license form’’). Applicants 
can print the license form themselves 
only at that time. For security purposes, 
users will not be able to retrieve licenses 
themselves from the license system at a 


_ later date for reprinting. If needed, 


copies of completed license forms can 
be requested from Commerce during 
normal business hours. 

The steel import license will be 
required on every entry of covered steel 
products (except informal entries 
covered below). As currently 
envisioned, a single license could cover 
multiple products as long as the 
importer, exporter, manufacturer, and 
country of origin and exportation are the 
same. However, separate licenses would 
be required if any of the above 
information differed with respect to a 
given set of covered imported steel 
products. As a result, a single Customs 
entry may require more than one steel 
import license. The applicable license 
number(s) must cover the total quantity 
of steel entered and should match the 
information provided on the Customs 
entry summary. There is no requirement 
to present physical copies of the license 
forms at the time of entry summary; 
however, copies must be maintained in 
accordance with Customs’ normal 
requirements. 


Commerce is examining two 
alternative licensing procedures: a 
single license per entry and 4 multiple 
entry license. Under the multiple entry 
option, the license could be obtained for 
the quantity of goods to be imported 
over an extended period (up to 30 days) 
and the same license number would be 
reported until the quantity is exhausted 
or the license has expired. Parties 
interested in such alternative licensing 
procedures should submit comments on 
the requirements of such licenses and 
the ways in which the necessary 
accuracy of such information can be 
ensured. 

Certain aggregate information 
collected from the license application 
system will be posted on the steel 
import surge monitoring website. 
Subject to comment received, only the 
aggregate information described below 
will be available to the public. All other 
information including copies of the 
licenses and the names of importers, 
exporters, and manufacturers, will be 
considered business proprietary 
information and will not be released to 
the public. Its use will be strictly 
limited to the administration of the 
section 201 remedies imposed by the 
President and it will not be kept longer 
than the period of time legally required 
beyond the expiration of these remedies. 

In addition to the sample steel import 
license, prototype versions of the online 
registration system and the automatic 
steel import license issuance system are 
available for test use on Import 
Administration’s website (http:// 
ia.ita.doc.gov/steel/license/). Interested 
parties are encouraged to test the system 
and comment on any concerns about the 
system or provide suggested 
improvements. 

Steel Import Surge Monitoring 
System. Commerce will create a stand- 
alone steel import surge monitoring 
website. This website will report certain 
aggregate information on imports of 
section 201 product categories obtained 
from the steel licenses. Aggregate 
information will be reported on a 
monthly basis by country of origin and 
section 201 product category and will 
include import quantity (metric tons), 
import Customs value (U.S. dollars) and 
average unit value (dollars per metric 
ton). Reported monthly import data will 
be refreshed each week with new data 
on licenses issued in the prior week. 
This data collected may be adjusted 
periodically for canceled or unused 
steel import licenses, if deemed 
appropriate for accurate monitoring 
purposes. Parties are encouraged to 
comment whether additional aggregate 
data should be reported (e.g., port of 
entry data) and any disclosure concerns 
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they may have over the currently 
proposed system (e.g., as currently 
proposed Commerce will not adjust, 
range or redact any aggregate 
information reported by the monitoring 
system) 

The monitoring system will also 
present a range of historical data for 
comparison purposes. This will include 
comparisons to the previous month and 
to the same month in the previous year, 
three month rolling averages along with 
similar comparisons to the immediately 
preceding period, the same period from 
the preceding year, and monthly import 
data on each complete section 201 
product category. A sample version of 
the steel import surge website is 
available for viewing on Import 
Administration’s website (http:// 
ia.ita.doc.gov/steel/license/). 

At present, Commerce is still 
considering whether similar aggregate 
data on excluded products will be 
reported on the monitoring system 
website given the more specific nature 
of these products. As currently 
envisioned, such information would 
only be available for review by the 
appropriate government agencies. 
However, we encourage parties to 
comment on whether some sort of 
aggregate data on these products could 
or should be reported on the monitoring 
website (e.g., quantity by country of 
origin and remedy product category). 

Duration of the Steel Import License. 
The steel import license can be applied 
for up to 30 days prior to the expected 
date of importation and until the date of 
filing of the entry summary documents. 
The steel import license is valid for up 
to 45 days; however, import licenses 
that were valid on the date of 
importation but expired prior to the 
filing of entry summary documents will 
be accepted. Special timing issues 
surrounding withdrawal of products 
from a warehouse, FTZ issues, and 
temporary imports will be handled 
separately. 

Handling of Steel to Foreign Trade 
Zones. Commerce proposes to require a 
license for steel shipped into a U.S. 
FTZ. Because a Custom entry number 
would not be available for shipments 
entering the FTZ, an alternate code 
would be entered in the Customs entry 
number field on the license application. 
Upon withdrawal from the FTZ as an 
import into the U.S., another license — 
would be required filed in the standard 
fashion with a Customs entry number 
identifier. 

U.S. Customs Requirements. U.S. 
Customs intends to publish a separate 
Notice of Proposed Rulemaking 
(NPRM), setting requirements for the 
timely filing of the steel import license 


information at entry summary. Customs 
intends to propose that an entry 
summary not completed in the allowed 
filing period will be subject to 
liquidated damages for violation of the 
bond condition requiring timely - 
completion of entry. In accordance with 
19 USC 1623(c), Customs will publish 
guidelines establishing standards for 
setting the terms and conditions for 
mitigation of these claims. 

Hours of Operation. As currently 
proposed, parties will be able to access 
the system 24 hours a day, 7 days a 
week. If the system is down for an 
extended period of time, parties will be 
able to obtain licenses from Commerce 
via fax during regular business hours. 
Should the system be inaccessible for an 
extended period of time, Customs may 
consider this as part of mitigation. 

Informal Entries. No import license 
shall be required on informal entries of 
steel products, such as merchandise 
valued at less than $2,000. For 
additional information, refer to 19 CFR 
143.21—28. : 

Interim Monitoring. Census added a 
special section 201 monitoring report to 
its monthly early release of steel import 
data. This special section includes two 
summary reports that provide 
preliminary section 201 import figures 
for each of the section 201 product 
categories as well as figures for each of 
the top 20 excluded countries. Full 
reports covering imports of steel 
products subject to section 201 remedies 
are also made available by Census. 
These two full reports, one sorted by 
country of origin, the other, by section 
201 product category provide aggregate 
import information by product category 
for all countries starting with the early 
release of April import data on May 29, 
2002. All information is posted on 
Census’ website (http:// 
www.census.gov/foreign-trade/Press- 
Release/steel—index.html). 

The new early release import data 
reported by Census provides the 
Administration and the public with an 
interim means of monitoring potential 
import surges from excluded countries 
until the steel licensing and surge 
monitoring system is operational. Once 
the new steel licensing and surge 
monitoring program is in place, the 
early release data reported by Census 
will then act as a check on the accuracy 
of the data collected under the steel 
licensing program. 

Duration. The licensing program will 
be in effect for the duration of the 
safeguard measures only. The licenses, 
however, will be valid for 10 business 
days after the expiration of the 
safeguard measures to allow for the final 


filing of required Customs 
documentation. 


Classification 


Regulatory Flexibility Act. The Chief 
Counsel for Regulation certified to the 
Chief Counsel for Advocacy of the Small 
Business Administration that this 
proposed rule, if adopted, will not have 
a significant impact on a substantial 
number of small entities as that term is 
defined in the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. A summary of 
the factual basis for this certification is 
below. 

This proposed rule will not have a 
significant impact on a substantial 
number of companies. In most cases, 
brokerage companies will apply for the 
license for the steel importers. Most 
brokerage companies that are currently 
involved in filing documentation for 
importing goods into the U.S., are 
accustomed to Customs’ automated 
systems. Today, more than 99% of the 
Customs filings are handled 
electronically. Therefore, the web-based 
nature of this simple license application 
should not be a significant obstacle to 
any firm in completing this new 
requirement. However, should a 
company need to apply for an ID or 
license non-electronically, a fax/phone 
option will be available at Commerce 
during regular business hours. There is 
no cost to register for a company- 
specific ID user code and no cost to file 
for the license. Each license form is 
expected to take about 10 minutes to 
complete using much of the same 
information used to complete the 
Customs Entry Summary 
documentation. This is the one 
additional requirement of the importers’ 
broker to fulfill U.S. entry requirements 
to import each covered steel product 
shipment. Commerce estimates that 
approximately 400 brokerage companies 
and importers will apply for steel 
import licenses annually. Of this 
number, Commerce estimates that fewer 
than 5% of brokerage companies would 
be considered small entities. Commerce 
estimates about 1%, or $33,333.00, 
represents the amount that small 
entities will incur as a result of this 
proposed rule. 

Paperwork Reduction Act. This 
proposed rule contains collection-of- 
information requirements subject to 
review and approval by OMB under the 
Paperwork Reduction Act (PRA). These 
requirements will be submitted to OMB 
for approval. Public reporting burden 
for these collections of information is 
estimated at 10 minutes. The licensing 
system requests information already 
required of an importer, approval is 
automatic, and the importer will have 
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ample opportunity and time to apply. 
These estimates include the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments on the 
reporting burden estimate or any other 
aspect of the requirements in this 
proposed rule to ITA Office of Policy at 
the ADDRESSES above and to OMB at the 
Office of Information and Regulatory - 
Affairs, Office of Management and 
Budget, Washington, DC 20503 
(Attention: ITA Desk Officer). 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
Paperwork Reduction Act unless that 
collection displays a valid OMB Control 
Number. 


Executive Order 12866 


It has been determined that this rule 
is not significant for purposes of EO 
12866. 


Executive Order 12866 


This rule does not contain policies 
with federalism implications as that 
term is defined in EO 13132. 

Dated: July 11, 2002. 

Faryar Shirzad, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 02-18042 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510—-DS-P 


DEPARTMENT OF JUSTICE 


Drug Enforcement Administration 


21 CFR Part 1308 
[DEA-226 N] 


Schedules of Controlled Substances: 
Temporary Placement of 
Benzylpiperazine and 
Trifluoromethyiphenylpiperazine into 
Schedule |! 


AGENCY: Drug Enforcement 
Administration (DEA), Justice. 


ACTION: Notice of intent. 


SUMMARY: The Deputy Administrator of 
the Drug Enforcement Administration 
(DEA) is issuing this notice of intent to 
temporarily place N-Benzylpiperazine 
(BZP) and 1-(3-trifluoromethylpheny]) 
piperazine (TFMPP) into Schedule I of 
the Controlled Substances Act 
(CSA)pursuant to the temporary 
scheduling provisions of the CSA. This 
intended action is based on a finding by 


the DEA Deputy Administrator that the 
placement of BZP and TFMPP into 
Schedule I of the CSA is necessary to 
avoid an imminent hazard to the public 
safety. Finalization of this action will 
impose the criminal sanctions and 
regulatory controls of a Schedule I 
substance on the manufacture, 
distribution, and possession of BZP and 
TFMPP. 

FOR FURTHER INFORMATION CONTACT: 
Frank Sapienza, Chief, Drug and 
Chemical Evaluation Section, Office of 
Diversion Control, Drug Enforcement 
Administration, Washington, DC 20537, 
Telephone (202) 307-7183. 
SUPPLEMENTARY INFORMATION: 


What Is Temporary Scheduling? 


The Comprehensive Crime Control 
Act of 1984 (Pub. L. 98-473), which was 
signed into law on October 12, 1984, 
amended section 201 of the Controlled 
Substances Act (CSA) (21 U.S.C. 811) to 
give the Attorney General the authority 
to temporarily place a substance into 
Schedule I of the CSA for one year 
without regard to the requirements of 21 
U.S.C. 811(b) if he finds that such action 
is necessary to avoid an imminent 
hazard to the public safety. The 
Attorney General may extend the 
temporary scheduling for up to six 
months. A substance may be 
temporarily scheduled under the 
emergency provisions of the CSA if that 
substance is not listed in any other 
schedule under section 202 of the CSA 
(21 U.S.C. 812) or if there is no 
exemption or approval in effect under 
21 U.S.C. 355 for the substance. The 
Attorney General has delegated his 
authority under 21 U.S.C. 811 to the 
Deputy Administrator of DEA (28 CFR 
0.100). 


What Criteria Must Be Considered in 
Determining Temporary Scheduling? 

In making a finding that placing a 
substance temporarily into Schedule I of 
the CSA is necessary to avoid an 
imminent hazard to the public safety, 
the Deputy Administrator is required to 
consider three of the eight factors set 
forth in section 201(c) of the CSA (21 
U.S.C. 811(c)). These factors are as 
follows: (4) its history and current 
pattern of abuse; (5) The scope, duration 
and significance of abuse; and (6) What, 
if any, risk there is to the public health. 


What Are BZJP TFMPP? 


BZP and TFMPP are piperazine 
derivatives. BZP was first synthesized in 
1944 as a potential antiparasitic agent. 
DEA is not aware of therapeutic 
applications for BZP or TFMPP. BZP 
and TFMPP have no accepted medical 
use in treatment in the United States. 


The safety for use of these two 
substances has not been determined. 
They are available primarily as chemical 
intermediates in syntheses. The two 
substances are similar in chemical 
structure and are often found and 
abused together in tablets or powder 
form. 


What Information Was Considered In 
Respect to Making the Finding of 
Imminent Hazard to the Public Health? 


DEA, as required by 21 U.S.C. 
811(h)(3), considered the following 
three factors set forth in paragraphs (4), 
(5) and (6) of 21 U.S.C. 811(c). The 
information relevant to the three factors 
is summarized below. 


21 U.S.C. 811(c)(4) Its History and 
Current Pattern of Abuse 


Abuse of BZP was first reported in 
late 996 in California. BZP and TFMPP 
are being encountered in several regions 
of the U.S. and their abuse has spread 
rapidly from the states where they were 
initially encountered. Over the past few 
years, in the United States, BZP and 
TFMPP have increasingly been found in 
similar venues as the popular club drug 
3,4-methylenedioxymethamphetamine 
(MDMA, also known as Ecstasy). BZP 
and TFMPP are also sold as MDMA and 
are targeted to the youth population. 
The tablet form often bears imprints 
commonly seen on MDMA tablets such 
as a fly, crown, heart, butterfly, or bull’s 
head logos in pink, tan, white, or green. 
BZP and TFMPP have also been found 
in powder form or liquid form packaged 
in small convenience sizes sold on the 
Internet. Illicit distributions occur 
through smuggling of bulk powder 
through organizations with connections 
to overseas sources of supply. The bulk 
powder is then processed into capsule, 
tablet, or pill form and distributed 
through organized networks. These 
organizations also distribute other 
controlled substances such as MDMA, 
2C-B, marijuana and anabolic steroids. 


21 U.S.C. 811(c)(5) the Scope, Duration, 
and Significance of Abuse 


The increasing abuse of BZP and 
TFMPP in the United States is 
evidenced by increasing encounters by 
law enforcement agencies. DEA, State 
and local enforcement agencies reported 
BZP and TFMPP in drug exhibits seized 
in the states of California, Connecticut, 
Florida, Illinois, Indiana, Iowa, 
Louisiana, Minnesota, Nevada, Texas, 
Virginia, and Wisconsin. In the past 
year, thirty-one seizures were reported 
and amounted to over 21,000 tablets and 
1000 pounds of powder. BZP asnd 
TFMPP are being promoted as legal 
alternatives to MDMA. They are often 
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sold as ‘‘Ecstasy”’, or as ““BZP”’, “A2’, 
“legal E” or “legal BZP and TFMPP, 
with their easy availability and their so- 
called legal status, are becoming drugs 
of abuse in the United States. 


21 U.S.C. 811(c)(6) What If Any, Risk 
There Is To the Public Health 


As with amphetamine and MDMA, 
the effects of BZP are stimulant-like and 
those of TFMPP are hallucinogen-like. 
The risks to the public health associated 
with MDMA and amphetamine, both 
substances with high potential for 
abuse, are well known and documented. 
BZP acts as a stimulant similar in effect 
to MDMA or amphetamine, producing 
euphoria and inducing cardiovascular 
effects in humans, including increased 
heart rate, systolic blood pressure and 
pulse rate. TFMPP, at approximately 
100 mg. produces hallucinogenic effects 
similar to those produced by MDMA. 
TFMP?P is a serotonin releasing agent 
and binds to serotonin receptors in the 
brain. In 2001, a report from University 
in Zurich, Switzerland details the death 
of a young female which was attributed 
to the combined use of benxypiperazine 
and MDMA. 

The above data show that the 
continued, uncontrolled tablet 
production, distribution and abuse of 
BZP and TFMPP pose an imminent 
hazard to the public safety. There are no 
recognized therapeutic uses of these 
substances in the United States. 


What Other Facters Were Taken Into 
Consideration? 


Additionally, DEA has considered the 
three criteria for placing a substance 
into Schedule I of the CSA (21 U.S.C. 
812). The data available and reviewed 
for BZP and TFMPP indicate that they 
have a high potential for abuse, no 
currently accepted medical use in 
treatment in the United States and are 
not safe for use under medical 
supervision. 


What Is the Role of the Assistant 
Secretary for Health in the Temporary 
Scheduling? 


As required by section 201(h)(4) of the 
CSA (21 U.S.C. 811(h)(4)), the Deputy 
Administrator has notified the Assistant 
Secretary for Health, delegate of the 
Secretary of Health and Human 
Services, of his intention to temporarily 
place BZP and TFMPP into Schedule I 
of the CSA. Comments submitted by the 
Assistant Secretary for Health in 
response to this notification, including 
whether there is an exemption or 
approval in effect for BZP or TFMPP 
under the Federal Food, Drug and 
Cosmetic Act, shall be taken into 


consideration before a final order is 
published. 

In accordance with the provisions of 
section 201(h) of the CSA (21 U.S.C. 
811(h) and 28 CFR 0.100, the Deputy 
Administrator has considered all the 
available data and the three factors 
required for a determination to 
temporarily schedule BZP and TFMPP 
under the CSA and finds that placement 
of BZP and TFMPP into Schedule I of 
the CSA is necessary to avoid an | 
imminent hazard to the public safety. 


When Will This Rule Take Effect? 


Because the Deputy Administrator 
finds that it is necessary to temporarily 
place BZP and TFMPP into Schedule I 
to avoid an imminent hazard to the 
public safety, the final order, if issued, 
will be effective on the date of 
publication of the Federal Register. BZP 
and TFMPP will be subject to the 
regulatory controls and administrative, 
civil and criminal sanctions applicable 
to the manufacture, distribution, 
importing, exporting and possession of 
a Schedule I controlled substance. 
Further, it is the intention of the Deputy 
Administrator to issue such a final order 
as soon as possible after the expiration 
of thirty days from the date of 
publication of this netice and the date 
that notification was transmitted to the 
Assistant Secretary for Health. 


Regulatory Certifications 
Regulatory Flexibility Act 


The Deputy Administrator hereby 
certifies that this rulemaking has been 
drafted in accordance with the 
Regulatory Flexible Act (5 U.S.C. 
605(b)), has reviewed this regulation, 
and by approving it certifies that this 
regulation will not have a significant 
economic. impact on a substantial 
number of small entities. This action 
provides notice of intent to temporarily 
place N-Benzylpiperazine (BZP) and 
(TFMPP) into Schedule I of the 
Controlled Substances Act. 


Executive Order 12988 


This regulation meets the applicable 
standards set forth in Sections 3(a) and 
3(b)(2) of Executive Order 12988 Civil 
Justice Reform. 


Executive Order 13132 Federalism 


This rule will not substantial direct 
effects on the states, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with E.O. 13132, it is 
determined that this rule will not have 
sufficient federalism implications to 


warrant the preparation of a Federalism 
Assessment. 


Unfunded Mandates Reform Act 


This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under provisions of 
the Unfunded Mandates Reform Act of 
1995. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This rule is not a major rule as 
defined by § 804 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. This rule will not result in an 
annual effect on the economy of 
$100,000,000 or more; a major increase 
in costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. 


List of Subjects in 21 CFR Part 1308 


Administrative practice and 
procedure, Drug traffic control, 
Narcotics, Prescription drugs, Reporting 
and Record keeping requirements. 

Under the authority vested in the 
Attorney General by Section 201(h) of 
the CSA (21 U.S.C. 811(h)), and 
delegated to the Deputy Administrator 
of the DEA by Department of Justice 
regulations (28 CFR 0.100), the Deputy 
Administrator hereby intends to order 
that 21 CFR Part 1308 be amended as 
follows: 


PART 1308—SCHEDULES OF 
CONTROLLED SUBSTANCES 


1. The authority citation for 21 CFR 
Part 1308 continues to read as follows: 


Authority: 21 U.S.C. 811, 812, 871(b), 
unless otherwise noted. 


2. Section 1308.11 is to be amended 
by adding paragraphs (g)(3) and (4) to 
read as follows: 


* * * * * 


(g) 

(3) N-benzylpiperazine (some other 
names: BZP; 1-benzylpiperazine), its 
optical isomers, salts and salts of 
isomers—7493. 

(4) 1-(3-trifluoromethylpheny]) 
piperazine (other name: TFMPP), its 
optical isomers, salts and salts of 
isomers—7494. 

* * * * * 
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Dated: July 9, 2002. 
John B. Brown, ITI, 
Deputy Administrator. 
{FR Doc. 02—17901 Filed 7—17—02; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


21 CFR Part 1308 
[DEA-227N] 


Schedules of Controlled Substances: 
Temporary Placement of 2,5- 
Dimethoxy-4-(n)- 
propyithiophenethylamine Into 
Schedule | 


AGENCY: Drug Enforcement 
Administration (DEA), Justice. 
ACTION: Notice of intent. 


SUMMARY: The Deputy Administrator of 
the Drug Enforcement Administration 
(DEA) is issuing this notice of intent to 
temporarily place 2,5-Dimethoxy-4-(n)- 
propylthiophenethylamine (2C-T-7) into 
Schedule I of the Controlled Substances 
Act (CSA) pursuant to the temporary 
scheduling provisions of the CSA. This 
intended action is based on a finding by 
the DEA Deputy Administrator that the 
placement of 2C-T-7 into Schedule I of 
the CSA is necessary to avoid an 

‘ imminent hazard to the public safety. 
Finalization of this action will impose 
the criminal sanctions and regulatory 
controls of a Schedule I substance on 
the manufacture, distribution, and 
possession of 2C-T-7. 

FOR FURTHER INFORMATION CONTACT: 
Frank Sapienza, Chief, Drug and 
Chemical Evaluation Section, Office of 
Diversion Control, Drug Enforcement 
Administration, Washington, DC 20537, 
Telephone (202) 307-7183. 
SUPPLEMENTARY INFORMATION: 


What Is Temporary Scheduling? 


The Comprehensive Crime Control 
Act of 1984 (Pub. L. 98-473), which was 
signed into law on October 12, 1984, 
amended section 201 of the Controlled 
Substances Act (CSA) (21 U.S.C. 811) to 
give the Attorney General the authority 
to temporarily place a substance into 
Schedule I of the CSA for one year 
without regard to the requirements of 21 
U.S.C. 811(b) if he finds that such action 
is necessary to avoid an imminent 
hazard to the public safety. The 
Attorney General may extend the 
temporary scheduling up to 6 months. A 
substance may be temporarily 
scheduled under the emergency 
provisions of the CSA if that substance 
is not listed in any other schedule under 


section 202 of the CSA (21 U.S.C. 812) 
or if there is no exemption or approval 
in effect under 21 U.S.C. 355 for the 
substance. The Attorney General has 
delegated his authority under 21 U.S.C. 
811 to the Deputy Administrator of DEA 
(28 CFR 0.100). 


What Criteria Must Be Considered in 
Determining Temporary Scheduling? 


In making a finding that placing a 
substance temporarily into Schedule I of 
the CSA is necessary to avoid an 
imminent hazard to the public safety, 
the Deputy Administrator is required to 
consider three of the eight factors set 
forth in section 201(c) of the CSA (21 
U.S.C. 811(c)). These factors are as 
follows: (4) History and current pattern 
of abuse; (5) The scope, duration and 
significance of abuse; and (6) What, if 
any, risk there is to the public health. 


What Is 2,5-Dimethoxy-4-(n)- 
propylthiophenethylamine? 


2,5-dimethoxy-4-(n)- 
propylthiophenethylamine (2C-T-7), a 
phenethylamine, is structurally related 
to the Schedule I phenethylamine 4- 
bromo-2,5-dimethoxyphenethylamine 
(2C-B), and other hallucinogens (e.g., 
2,5-dimethoxy-4-methylamphetamine 
(DOM), and 1-(4-bromo-2,5- 
dimethoxyphenyl-2-aminopropane 
(DOB)) in Schedule I of the CSA. 2C-T- 
7 has those structural features of 
phenethylamines which are necessary 
for stimulant and/or hallucinogenic 
activity; 2C-T-7 is a sulfur analogue of 
2CB. Based on these structural features. 
2C-T-7 is likely to have a 
pharmacological profile similar to 2CB 
and other Schedule I hallucinogens. The 
similarity in the effects of 2C-T-7 and 
2CB has been supported by Shulgin and 
Shulgin (Pikal: A Chemical Love Story; 
pp. 569-570, 1991) and by “‘self- 
reports” on the Internet. Shulgin and 
Shulgin (1991) reported that at an oral 
dose of 20 mg or 30 mg, 2C-T-7 
produced visual hallucinations. They 
concluded that in terms of being an 
acceptable hallucinogen, 2C-T-7 was 
comparable to 2CB and mescaline. Self- 
reports on the Internet have described 
the hallucinations resulting from the 
self-administration of 2C-T-7 as being 
very 2CB-like; consisting of persistent 
multiple images, overlaid patterns, and 
trails. The subjective effects of 2C-T-7 
have also been described as being 
similar to those of 2CB; mood lifting, 
sense of well being, emotionally, 
volatility, increased appreciation of 
music, and psychedelic ideation. 

DEA is not aware of any approved 
therapeutic use of 2C-T-7 in the United 
States. The safety of this substance for 


use in humans has never been 
demonstrated. 


What Information Was Considered in 
Respect to Making the Finding of 
Imminent Hazard to the Public Health? 

DEA, as required by 21 U.S.C. 
811(h)(3), considered the following 
three factors set forth in paragraphs (4), 
(5) and (6) of 21 U.S.C. 811(c) in its 
decision to temporarily schedule 2C-T- 
7. The information relevant to the three 
factors is summarized below. 


21 U.S.C. 811(c)(4) Its History and 
Current Pattern of Abuse 


The abuse of stimulant/ 
hallucinogenic substances in popular all 
night dance parties (raves) and in other 
venues has been a major problem in 
Europe since the 1990s. In the past 
several years, this activity has spread to 
the United States. The Schedule I 
controlled substance MDMA and its 
analogues, collectively known as 
Ecstasy, are the most popular drugs 
abused at these raves. Their abuse has 
been associated with both acute and 
long-term public health and safety 
problems. These raves have also become 
venues for the trafficking and abuse of 
“new non-controlled” substances in 
place of or in addition to ‘‘Ecstasy.”’ 2C- 
T-7 is one such substance. 

Illicit use of 2C-T-7 was first reported 
in Germany in 1997. 2C-T-7 was placed 
under the control of German law on 
January 20, 1998. In October of 1999, 
2C-T-7 tablets were being sold in the 
Netherlands under the trade name “Blue 
Mystic”. Illicit use of 2C-T-7 was 
reported in Sweden in January of 2000. 
Currently 2C-T-7 is controlled under the 
Swedish law pertaining to goods which 
are dangerous to the public. French 
Customs authorities reported seizing 
tablets in 2001 that contained 10 mg of 
2C-T-7. 

Abuse of 2C-T-7 in the United States 
was first reported in 1997; an individual 
posted his experience associated with 
the oral ingestion of 20 mg of 2C-T-7 on 
the Lycaeum website on the Internet. In 
the year 2000, the abuse of 2C-T-7 by 
young adults began to spread in the 
United States as evidenced by 
widespread discussion on drug website 
forums and the sale of the substance 
from an Internet company. The 
information being discussed on these 
websites includes the route of 
administration, recommended doses, 
and narratives from individuals 
describing their experiences and effects 
after self-administering 2C-T-7. 

Self-reported experiences and other 


information posted on these websites 


indicate that 2C-T-7 is being abused 
orally (10-50 mg) or intranasally; the 
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oral route is the most common route of 
abuse. The powder is being mixed in 
liquids or placed in gelatin capsules. 
Information posted on these websites 
indicates that 2C-T-7 is being taken 
alone or with other drugs; such as 
MDMA, ketamine, cannabis, N,N- 
disopropy]-5-methoxytryptamine 
(“Foxy Methoxy”’) and N,N- 
dipropyl tamine (DPT). 
gathered by DEA 
indicates that 2C-T-7 has been 
purchased in powder form over the 
Internet and distributed as such. In the 
United States, capsules containing 2C-T- 
7 powder also have been encountered; 
whereas in the Netherlands (“Blue 
Mystics’’), and in Canada (‘‘Red 
Raspberry’’) the bulk powder is being 
processed into tablets. » 


21 U.S.C. 811(c)(5) the Scope, Duration 
and Significance of Abuse 


State and local law enforcement 


agencies reported 2C-T-7 exhibits seized 


in the states of Texas and Wisconsin. In 
Wisconsin, two unrelated exhibits were 
submitted to the Wisconsin State Crime 
Laboratory for analysis; the first exhibit 
consisted of two clear capsules 
containing 16 to 18 milligrams of white 
powder and two paper packets. One 
packet contained 450 milligrams of tan 
powder and the other paper packet 
contained 869 milligrams. The powder 
in these exhibits was identified as 2C- 
T-7. These two capsules were sold to an 
informant as ‘“Tweety-Bird Mescaline.” 
The second exhibit analyzed by the 
Wisconsin State Crime Laboratory was 
shown to be a mixture of 2C-T-7 and 
N,N-dipropyltryptamine (DPT). 2C-T-7 
has also appeared in illicit traffic in 
Tennessee, Washington, and Oklahoma, 
as evidenced by the 2C-T-7 related: 
deaths in these states. It is being sold 
under the “street names’’ Blue Mystic, 
T7, Beautiful, Tweety-Bird Mescaline or 
Tripstay. To date, DEA has not 
identified a clandestine laboratory 
synthesizing 2C-T-7. 


21 U.S.C. 811(c)(6) What, If Any, Risk 
There Is to Public Health 
2C-T-7 shares those structural 

similarities with 2CB and other 
phenethylamines (i.e., DOB, and DOM), 
which makes it likely to produce similar 
public health risks. Sensory distortion 
and impaired judgment can lead to 
- serious consequences for both the user 
and the general public. 2C-T-7 can have 
lethal effects when abused alone or in 
combination with other illicit drugs. To 
date, three deaths have been associated 
with the abuse of 2C-T-7. The first death 
occurred in Oklahoma during April of 
2000; a young healthy male overdosed 
.on 2C-T-7 following intranasal 


administration. The co-abuse of 2C-T-7 
with MDMA will pose a significant 
health risk if 2C-T-7 popularity 
increases in the same venues as with 
MDMA. The co-abuse of 2C-T-7 with 
MDMA has resulted in lethal effects. 
The other two 2C-T-7 related deaths 
resulted from the co-abuse of 2C-T-7 
with MDMA. They both occurred in 
April of 2001. One young man died in 
Tennessee while another man died in 
the state of Washington. 


What Other Factors Were Taken Into 
Consideration? 


Additionally, DEA has considered the 
three criteria for placing a substance 
into Schedule I of the CSA (21 U.S.C. 
812). The data available and reviewed 
for 2C-T-7 indicate that it has a high 
potential for abuse, no currently 
accepted medical use in treatment in the 
United States and is not safe for use 
under medical supervision. 


What Is The Role of the Assistant 
Secretary for Health in Temporary 
Scheduling? 


As required by section 201(h)(4) of the 
CSA (21 U.S.C. 811(h)(4)), the Deputy 
Administrator has notified the Assistant 
Secretary for Health, delegate of the 
Secretary of Health and Human 
Services, of his intention to temporarily 
place 2C-T-7 into Schedule I of the CSA. 
Comments submitted by the Assistant 
Secretary for Health in response to this 
notification, including whether there is 
an exemption or approval in effect for 
2C-T-7 under the Federal Food, Drug 
and Cosmetic Act, shall be taken into 
consideration before a final order is 
published. 

Based on the above data, the 
continued distribution and abuse of 2C- 
T-7 poses an imminent risk to the public 
safety. There are no recognized 
therapeutic uses of this substance in the 
United States. 

In accordance with the provisions of 
section 201(h) of the CSA (21 U.S.C. 
811(h)) and 28 CFR 0.100, the Deputy 
Administrator has considered the 
available data and the three factors 
required for a determination to 
temporarily schedule 2C-T-7 under the 
CSA and finds that placement of 2C-T- 
7 into Schedule I of the CSA is 
necessary to avoid an imminent hazard 
to the public safety. 

Because the Deputy Administrator 
finds that it is necessary to temporarily 
place 2C-T-7 into Schedule I to avoid an 
imminent hazard to the public safety, 
the final order, if issued, will be 
effective on the date of publication in 
the Federal Register. 2C-T-7 will be 
subject to the regulatory controls and 
administrative, civil and criminal 


sanctions applicable to the manufacture, 
distribution, possession, importing and 
exporting of a Schedule I controlled 
substance under the CSA. Further, it is 
the intention of the Deputy 
Administrator to issue such a final order 
as soon as possible after the expiration 
of thirty days from the date of 
publication of this notice and the date 
that notification was transmitted to the 
Assistant Secretary for Health. 


Regulatory Certifications 
Regulatory Flexibility Act 


The Deputy Administrator hereby 
certifies that this rulemaking has been 
drafted in accordance with the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), has reviewed this regulation, 
and by approving it certifies that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. This action 
provides a notice of intent to 
temporarily place 2C-T-7 into Schedule 
I of the Controlled Substances Act. 


Executive Order 12988 


This regulation meets the applicable 
standards set forth in Sections 3(a) and 
3(b)(2) of Executive Order 12988 Civil 
Justice Reform. 


Executive Order 13132 Federalism 


This rule will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this rule will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Unfunded Mandates Reform Act 


This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under provisions of 
the Unfunded Mandates Reform Act of 
1995. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This rule is not a major rule as 
defined by § 804 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. This rule will not result in an 
annual effect on the economy of 
$100,000,000 or more; a major increase 
in costs or prices; or significant adverse 
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effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based. 
companies to compete with foreign- 
based companies in domestic and 
export markets. 


List of Subjects in 21 CFR part 1308 


Administrative practice and 
procedure, Drug traffic control, 
Narcotics, Prescription drugs, Reporting 
and Recordkeeping requirements. 

Under the authority vested in the 
Attorney General by Section 201(h) of 
the CSA (21 U.S.C. 811(h)), and 
delegated to the Deputy Administrator 


_ of the DEA by Department of Justice 


regulations (28 CFR.0.100), the 
Department Administrator hereby 
intends to order that 21 CFR Part 1308 
be amended as follows: 


PART 1308—SCHEDULES OF 
CONTROLLED SUBSTANCES 


1. The authority citation for 21 CFR 
Part 1308 continues to read as follows: 

Authority: 21 U.S.C. 811, 812, 871b, unless 
otherwise noted. 

2. Section 1308.11 is to be amended 
by adding paragraph (g)(5) to read as 
follows: 


§ 1308.11 Schedule I. 


* * * * 


(g) 

(5) 2,5-dimethoxy-4-(n)- 
propylthiophenethylamine (2C-T-7), its 
optical isomers, salts and salts of 
isomers—7 348. 

* * * * * 


Dated: July 9, 2002. 
John B. Brown, III, 
Deputy Administrator. 
[FR Doc. 02-17902 Filed 7-17-02; 8:45 am] 
BILLING CODE 4410-09-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
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DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 
[Docket No. PY-02-005] 


Notice of Request for New information 
Collection 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice and request for 
comments. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), this notice 
announces the Agricultural Marketing 
Service’s (AMS) intent to request an 
approval of information collection for 
the AMS Research and Promotion 
Customer Survey. 


DATES: Comments received by 
September 16, 2002 will be considered. 


ADDITIONAL INFORMATION OR COMMENTS: 
Contact Angela C. Snyder, Office of the 
Deputy Administrator, Poultry 
Programs, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
1400 Independence Avenue, SW., STOP 
0256, Room 3932-South, Washington, 
DC 20250; 202-720-4476, 202-—720- 
5631 (fax). 

SUPPLEMENTARY INFORMATION: 

Title: AMS Research and Promotion 
Customer Survey. 

OMB Number: 0581—New. 

Expiration Date of Approval: 3 years 
from date of OMB approval. 

Type of Request: New Information 
Collection. 

Abstract: The Agricultural Marketing 
Service (AMS) has oversight : 
responsibility of 14 national commodity 
research and promotion boards. These 
boards are responsible for carrying out 
coordinated programs of research, 
producer and consumer education, and 
promotion to improve, maintain, and 
develop markets for Beef, Blueberries, 
Cotton, Dairy, Fluid Milk, Eggs, Honey, 


Popcorn, Pork, Soybeans, Mushrooms, 
Peanuts, Potatoes, and Watermelon. The 
programs are carried out under the 
authority of either a generic statute 
research and promotion statute or free- 
standing research and promotion 
statutes. The statutes are as follows: The 
Commodity Promotion, Research, and 
Information Act of 1996, 7 U.S.C. 7411- 
7425; The Beef Promotion and Research 
Act of 1985, 7 U.S.C. 2901-2911; The 
Cotton Research and Promotion Act, 7 
U.S.C. 2101-2118; The Dairy Production 
Stabilization Act of 1983, 7 U.S.C. 
4501-4514; The Fluid Milk Promotion 
Act of 1990, 7 U.S.C. 6401-6417; The 
Egg Research and Consumer Information 
Act, 7 U.S.C. 2701-2718; The Honey 
Research, Promotion, and Consumer 
Information Act, 7 U.S.C. 4601-4613; 
The Popcorn, Promotion, Research, and 
Consumer Information Act, 7 U.S.C. 
7481-7491; The Pork Promotion, 
Research, and Consumer Information 
Act of 1985, 7 U.S.C. 4801-4819, The 
Soybean Promotion, Research, and 
Consumer Information Act, 7 U.S.C. 
6301-6311; The Mushroom Promotion, 
Research, and Consumer Information 
Act of 1990, 7 U.S.C. 6101-6112; The 
Potato Research and Promotion Act, 7 
U.S.C. 2611-2627; and The Watermelon 
Research and Promotion Act, 7 U.S.C. 
4901-4916. The funding for these 
programs is industry-specific, but 
usually through assessments on 
producers, handlers, importers, or 
others in the marketing chain. 

In 1996, AMS developed a survey to 
assess its work in six important service 
areas: meeting deadlines; providing 
clear and accurate information; 
maintaining open, constructive working 
relationships; providing up-to-date 
information on Government activities; 
supplying prompt, courteous service; 
and professionalism and helpfulness of 
staff. 

This year, AMS has developed a 
similar survey, the Research and 
Promotion Customer Survey, to gather 
feedback from the commodity boards’ 
members, alternates, staff, and others to 
determine how well AMS has been 
accomplishing its mission. 

The information collected will be 
used and analyzed by AMS. The surveys 
will be distributed by mail or in person 
to the aforementioned representative 
groups. Respondents may return the 
surveys by mail or by fax to the address 


or fax number indicated on the survey 
form. 


Several versions of the survey will be 
used, each with a different return 
address and contact information. This 
will enable the respondents to mail or 
fax surveys directly to the AMS program 
that oversees their boards. 


Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average .05 hours per 
response. 


Respondents: Research and promotion 
board members and alternates, board 
staff employees, and contractors of the 
boards. 


Estimated. Number of Respondents: 
400. 


Estimated Number of Responses Per 
Respondent: 1. 


Estimated Total Annual Burden on 
Respondents: 20 hours. 


Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information will have 
practical utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 
Comments may be sent to Angela C. 
Snyder, 1400 Independence Avenue, 
SW., STOP 0256, Room 3932—South, 
Washington, DC 20250. All comments 
received will be available for public 
inspection during regular business 
hours at the same address. 


All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
become a matter of public record. 


Dated: July 12, 2002. 
A.J. Yates, 


Administrator, Agricultural Marketing 
Service. 


{FR Doc. 02—18153 Filed 7-17-02; 8:45 am] 
BILLING CODE 3410-02-P 
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DEPARTMENT OF AGRICULTURE 
Forest Service 


Timberline Express Chairlift, Mt. Hood 
National Forest, Clackamas County, 
OR 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service, USDA, 
will prepare an environmental impact 
statement (EIS) on a proposal submitted 
by RLK and Company, concessionaire 
for the Timberline Lodge and Ski Area, 
to construct a new chairlift and develop 
a new ski trail system. The construction 
of the chairlift and ski trails would 
affect approximately 55 acres within the 
Zigzag River and Salmon River 
watersheds on the Zigzag Ranger 
District and includes a 25-acre 
expansion of the special use permit 
boundary. Implementation of this 
project is scheduled for fiscal year 2004. 
The Proposed Action would be in 
compliance with the 1990 Mt. Hood 
National Forest Land and Resource 
Management Plan as amended by the 
Northwest Forest Plan, which provides 
the overall guidance for management of 
this area. The Mt. Hood National Forest 
invites written comments and 
suggestions on the scope of the analysis. 
The agency will give notice of the full 
environmental analysis and decision- 
making process so interested and 
affected people may be able to 
participate and contribute in the final 
decision. 


DATES: Comments concerning the scope 
of the analysis should be postmarked by 
September 1, 2002. 


ADDRESSES: Send written comments and 
suggestions concerning the Proposed 
Action to Paul Koehler, Project 
Coordinator, Zigzag Ranger District, 
70220 E Hwy 26, Zigzag OR, 97049, 
(phone: 503-622-3191 x614). 
Comments may also be sent by e-mail to 
pdkoehler@fs.fed.us. Include your name 
and mailing address with your © 
comments so documents pertaining to 
this project may be mailed to you. 

FOR FURTHER INFORMATION CONTACT: 
Questions about the Proposed Action 
and EIS should be directed to Paul 
Koehler (address and phone number 
listed above), or to Mike Redmond, 
Environmental Coordinator, 16400 
Champion Way, Sandy, Oregon, 97055— 
7248, (phone: 503-668-1776). 
SUPPLEMENTARY INFORMATION: The 
project area is located at Timberline Ski 
Area, approximately 2 miles north of 


Government Camp, in Section 7 and 18, 
T.3S., R.9E., Willamette Meridian, 
Clackamas County, Oregon. This 
analysis will evaluate a range of 
alternatives for implementation of the 
project activities including a no-action 
alternative. The project area does not 
include any designated wilderness, 
classified roadless areas, wild and 
scenic rivers, or late successional 
reserves. 

Some of the preliminary issues that 
have been identified include: Impacts to 
riparian areas from lift line and ski trail 
construction; Impacts to mature forests 
from ski trail and lift line clearing, and; 
Impacts to heritage resources from the 
construction of the lift terminals. 

The scoping process will include the 
following: Identify and clarify issues; 
identify key issues to be analyzed in 
depth; explore alternatives based on 
issues recognized during scoping 
activities; and identify potential 
environmental effects of the Proposed 
Action and alternatives. 

The draft EIS is planned to be filed 
with the Environmental Protection 
Agency (EPA) and available for public 
review by January 2003. The EPA will 
publish a Notice of Availability (NOA) 
of the draft EIS in the Federal Register. 
The comment period on the draft EIS 
will be 45 days from the date the NOA 
appears in the Federal Register. Copies 
of the draft EIS will be distributed to 
interested and affected agencies, 
organizations, Indian Tribes, and 
members of the public for their review 
and comment. It is important that those 
interested in this proposal on the Mt. 
Hood National Forest participate at that 
time. 

Comments received in response to 
this Proposed Action, including names 
and addresses of those who comment, 
will be considered part of the public 
record on this Proposed Action and will 
be available for public inspection. 
Comments submitted anonymously will 
be accepted and considered; however, 
those who submit anonymous 
comments will not have standing to 
appeal the subsequent decision under 
36 CFR parts 215 or 217. Additionally, 
pursuant to 7 CFR 1.27(d), any person 
may request the agency to withhold a 
submission from the public record by 
showing how the Freedom of 
Information Act (FOIA) permits such 
confidentiality. Persons requesting such 
confidentiality should be aware that, 
under the FOIA, confidentiality may be 
granted in only very limited 
circumstances, such as to protect trade 
secrets. The Forest Service will inform 
the requestor of the agency’s decision 
regarding the request for confidentiality, 


and where the request is denied, the 
agency will return the submission and 
notify the requestor that the comments 
may be resubmitted with or without 
names and addresses within thirty days. 


The Forest Service believes, at this 
early stage, it is important to give 
reviewers notice of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of draft EIS must structure 
their participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S.519, 553 (1978). Also, 
environmental objections that could be 
raised at the draft EIS stage but are not 
raised until after completion of the final 
EIS may be waived or dismissed by the 
courts. City of Angoon v. Hodel, 803 f. 
2d 1016, 1022 (9th Cir. 1986) and 
Wisconsin Heritages, Inc. v. Harris, 490 
F. Supp. 1334, 1338 (E.D. Wis. 1980). 
Because of these court rulings, it is very 
important that those interested in this 
Proposed Action participate by the close 
of the 45-day comment period so that 
substantive comments and objects are 
made available to the Forest Service at 
a time when it can meaningfully 
consider them and respond to them in 
the final EIS. 


To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft EJS. Comments 
may also address the adequacy of the 
draft EIS or the merits of the alternatives 
formulated and discussed in the 
statement. Reviewers may wish to refer 
to the Council on Environmental 
Quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points. 


The final EIS is scheduled to be 
available by June 2003. In the final EIS, 
the Forest Service is required to respond 
to substantive comments received 
during the comment period for the draft 
EIS. The responsible official is Gary 
Larsen, Mt. Hood National Forest 
Supervisor. The responsible official will 
decide which, if any, of the alternatives 
will be implemented. The Timberline 
Express Chairlift and Ski Trail System 
Construction decision and rationale will 
be documented in a Record of Decision, 
which will be subject to Forest Service 
Appeal Regulations (36 CFR part 215). 
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Dated: July 25, 2002. 
Kathryn J. Silverman, 


Deputy Forest Supervisor, Mt. Hood National 
Forest. 


{FR Doc. 02-18104 Filed 7-17-02; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


North Gifford Pinchot National Forest 
Resource Advisory Committee Meeting 
Notice 

AGENCY: Forest Service, USDA. 

ACTION: Notice of meeting. 


SUMMARY: The North Gifford Pinchot 
National Forest Resource Advisory 
Committee will meet on Monday, July 
29, 2002 at the City of Morton 
Community Center, 700 West Main, 
Morton, Washington. The meeting will 
begin at 9 a.m. and continue until 5 p.m. 
The purpose of the meeting is to: 

(1) Review and recommend for 
funding Title II projects for fiscal year 
2003. 

(2) Provide for a Public Open Forum. 

All North Gifford Pinchot National 
Forest Resource Advisory Committee 
meetings are open to the public. 
Interested citizens are encouraged to 
attend. The “open forum”’ provides an 
opportunity for the public to bring 
issues, concerns, and discussion topics 
to the Advisory Committee. The “open 
forum” is scheduled as part of agenda 
item (2) for this meeting. Interested 
speakers will need to register prior to 
the open forum period. The committee 
welcomes the public’s written 
comments on committee business at any 
time. 


FOR FURTHER INFORMATION CONTACT: 
Direct questions regarding this meeting 
to Tom Knappenberger, Public Affairs 
Officer, at (360) 891-5005, or write 
Forest Headquarters Office, Gifford 
Pinchot National Forest, 10600 NE 51st 
Circle, Vancouver, WA 98682. 

Dated: July 12, 2002. 
Claire Lavendel, 
Forest Supervisor. 
[FR Doc. 02-18106 Filed 7-17-02; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


Great River Energy; Notice of Finding 
of No Significant Impact 


AGENCY: Rural Utilities Service, USDA. 


ACTION: Notice of finding of no 
significant impact. 


SUMMARY: Notice is hereby given that 
the Rural Utilities Service (RUS) has 
made a finding of no significant impact 
(FONSI) with respect to a project 
proposed by Great River Energy (GRE) of 
Elk River, Minnesota. The project 
consists of a short reroute of an existing 
GRE 230 kV transmission line to 
facilitate access to coal reserves of the 
Falkirk Mining Company, and a short 
segment of additional 230 kV line to 
provide for separation of the circuits on 
an existing double-circuited 
transmission line. The project is located 
approximately 4.5 miles south and 4 
miles west of Underwood in McLean 
County, North Dakota. RUS may provide 
financial assistance to GRE for this 
project. 


FOR FURTHER INFORMATION CONTACT: 
Nurul Islam, Environmental Protection 
Specialist, Rural Utilities Service, 
Engineering and Environmental, Staff, 
Stop 1571, 1400 Independence Avenue 
SW., Washington, DC 20250-1571, 
telephone: (202) 720-1414; Fax: (202) 
720-0820 e-mail: nislam@rus.usda.gov. 
Information is also available from Ms. 
Carole Schmidt, Environmental 
Scientist, Great River Energy, 17845 E. 
Highway 10, P.O. Box 800, Elk River, 
MN 55330-0800, telephone: (763) 241-— 
2272; e-mail: cschmidt@GREnergy.com. 
SUPPLEMENTARY INFORMATION: GRE 
currently owns a 230 kV transmission 
line that runs between two of its 
generating facilities—Coal Creek Station 
(Coal Creek) and Stanton Station 
(Stanton). A 4.5-mile portion of this line 
is double-circuited. The purpose of this 
project is two fold: (1) To reroute a 
portion of this transmission line to 
allow access to coal reserves in the area 
of the line, and (2) to separate the two 
circuits onto separate transmission 
structures to allow for additional 
transmission capacity in the Coal Creek- 
Stanton area. The relocation will 
maintain transmission capabilities 
between Coal Creek and the Stanton 
area. GRE also intends to place an 
optical ground wire (fiber optic cable) 
between Coal Creek and Stanton area to 
provide a high-speed 
telecommunications link between the 
two sites. Portions of the fiber optic 
cable will be installed in underground 
conduit. The conduit will be installed 
by trenching at a depth of 
approximately 36 inches. A right-of-way 
of 120 feet will be needed for the line. 
A combination of single-pole and H- 
frame structures will be used for the 
transmission line. The proposed 
rerouted portion of the line and 


separation of the line onto separate 
transmission structures of the double- 
circuited portion of the 230 kV line will 
allow for additional transmission 
capacity in the Coal Creek-Stanton area. 
This will facilitate increased coal-fired 
generation in the area. 

RUS, in accordance with its 
environmental policies and procedures, 
requires that GRE prepare an 
environmental report reflecting the 
potential impacts of the proposed 
facilities. The environmental report that 
includes input from federal, state, and 
local agencies has been reviewed and 
accepted as RUS’ Environmental 
Analysis (EA) for the project in 
accordance with 7 CFR 1794.41.GRE 
published notices of the availability of 
the EA and solicited public comments 
per 7 CFR 1794.42. The 30-day 
comment period on the EA for the 
proposed project ended May 20, 2002. 
No comments were received on the EA. 


- GRE, however, received comments on 


the environmental report from federal, 
state, and local agencies. GRE has 
agreed to follow Federal, State, and 
local agency recommendations and 
secure all permits prior to constructing 
and during operation of the proposed 
facilities. 

Based on the EA and the GRE’s 
commitments to follow all agency 
recommendations, RUS has concluded 
that the proposed action will not have 
a significant effect to various resources, 
including important farmland, 
floodplains, wetlands, cultural and 
historic properties, threatened and 
endangered species and their critical 
habitat, and water quality. RUS has also 
determined that there would be no 
negative impacts of the proposed project 
on minority communities and low- 
income communities as a result of 
construction of the project. RUS 
believes that there are no significant 
potential environmental conflicts 
related to this project. 


Dated: July 12, 2002. 
Alfred Rodgers, 


Acting Assistant Administrator, Electric 
Program, Rural Utilities Service. 


[FR Doc. 02—18044 Filed 7-17-02; 8:45 am] 
BILLING CODE 3410-15-P 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Mississippi Advisory Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Mississippi Advisory Committee to the 
Commission will convene at 6 p.m. and 
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adjourn at 8 p.m. on August 8, 2002, at 


’ the Crowne Plaza, 200 East Amite, 


Jackson, Mississippi 39201. The 
Committee will plan future activities. 


Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Melvin L. Jenkins, Director of the 
Central Regional Office, 913-551-1400 
(TDD 913-551-1414). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least ten (10) working 
days before the scheduled date of the 
meeting. 


The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, July 10, 2002. 
Ivy L. Davis, 

Chief, Regional Programs Coordination Unit. 
[FR Doc. 02-18054 Filed 7-17-02; 8:45 am] 
BILLING CODE 6335-01-P 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Pennsylvania Advisory 
Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Pennsylvania Advisory Committee to 
the Commission will convene at 10 a.m. 
and adjourn at 12:30 p.m. on August 5, 
2002, at the Mayor’s Meeting Room 
“Conversation Hall’ (room 201), City 
Hall, Philadelphia, Pennsylvania 19107. 
The Advisory Committee will hold a 
press conference to release its report, 
Barriers Facing Minority and Women 
Owned Businesses in Pennsylvania. 


Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Marc 
Pentino of the Eastern Regional Office, 
202-376-7533 (TDD 202-376-8116). 
Hearing-impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter 
should contact the Regional Office at 
least ten (10) working days before the 
scheduled date of the meeting. 


The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, July 10, 2002. 
Ivy L. Davis, 
Chief, Regional Programs Coordination Unit. 
{FR Doc. 02-18055 Filed 7-17-02; 8:45 am] 
BILLING CODE 6335-01-P 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


Judges Panel of the Malcolm Baldrige 
National Quality Award 


AGENCY: National Institute of Standards 
and Technology, Department of 
Commerce. 

ACTION: Notice of partially closed 
meeting. 


SUMMARY: Pursuant to the Federal 
Advisory Committee Act, 5 U.S.C. app. 
2, notice is hereby given that the Judges 
Panel of the Malcolm Baldrige National- 
Quality Award will meet Thursday, 
August 1, 2002. The Judges Panel is 
composed of nine members prominent 
in the field of quality management and 
appointed by the Secretary of 
Commerce. The purpose of this meeting 
is to discuss the criteria for moving 
applicants to consensus/site visit, 
review of stage 1 process, review of 
stage 1 data and selection of applicants 
for consensus, review proposed 
modifications to Judges Survey, discuss 
internal suppliers, discuss flowchart for 
November process—workload planning, 
review of senior training and discuss 
summary of Improvement Day. The 
applications under review contain trade 
secrets and proprietary commercial 
information submitted to the 
Government in confidence. All visitors 
to the National Institute of Standards 
and Technology site will have to pre- 
register to be admitted. Anyone wishing 
to attend this meeting must register 48 
hours in advance in order to be 
admitted. Please submit your name, 
time of arrival, e-mail address and 
phone number to Virginia Davis no later 
than Monday, July 29, 2002, and she 
will provide you with instructions for 
admittance. Ms. Davis’ e-mail address is 
virginia.davis@nist.gov and her phone 
number is 301/975-2361. 

DATES: The meeting will convene 
August 1, 2002 at 8 a.m. and adjourn at 
4:30 p.m. on August 1, 2002. It is 
estimated that the closed portion of the 
meeting will last from 8 a.m. until 1 
p.m. and the open portion of the 
meeting will last from 1 p.m. until 4:30 
p.m. 

ADDRESSES: The meeting will be held at 
the National Institute of Standards and 
Technology, Building 222, Red Training 
Room, Gaithersburg, Maryland 20899. 
Please note admittance instructions 
under SUMMARY paragraph. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Harry Hertz, Director, National Quality 
Program, National Institute of Standards 
and Technology, Gaithersburg, 


Maryland 20899, telephone number 
(301) 975-2361. 
SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Administration, 
with the concurrence of the General 
Counsel, formally determined on 
February 11, 2002, that part of the 
meeting of the Judges Panel will be 
closed pursuant to section 10(d) of the 
Federal Advisory Committee Act, 5 
U.S.C. app. 2, as amended by section 
5(c) of the Government in the Sunshine 
Act, Public Law 94-409. The meeting, 
which involves examination of Award 
applicant data from U.S. companies and 
a discussion of this data as compared to 
the Award criteria in order to 
recommend Award recipients, may be 
closed to the public in accordance with 
section 552b(c)(4) of Title 5, United 
States Code, because the meetings are 
likely to disclose trade secrets and 
commercial or financial information 
obtained from a person which is 
privileged or confidential. 

Dated: July 15, 2002. 
Arden L. Bement, Jr., 
Director. 
{FR Doc. 02—18163 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-13-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Availability of Seats for the Gray’s Reef 
National Marine Sanctuary Advisory 
Council 


AGENCY: National Marine Sanctuary 
Program (NMSP), National Ocean 
Service (NOS), National Oceanic and | 
Atmospheric Administration, 
Department of Commerce DOC). 
ACTION: Notice and request for letters of 
application. 


SUMMARY: The Gray’s Reef National 
Marine Sanctuary (GRNMS or 
Sanctuary) is seeking applicants for the 
following vacant seats on its Sanctuary 
Advisory Council (Council): Sport 
Diving, Sport Fishing, Local 
Conservation, Regional Conservation, 
Education K-12, Education University, 
Research Living Resources, and 
Research Non-living Resources. 

Applicants are chosen based upon 
their particular expertise and experience 
in relation to the seat for which they are 
applying; community and professional 
affiliations; philosophy regarding the 
protection and management of marine 
resources; and possibly the length of 
residence in the area affected by the 
Sanctuary. Applicants who are chosen 
as members should expect to serve 3- 


4 
| 
| 


47350 


Federal Register/Vol. 67, No. 138/Thursday, July 18, 2002 / Notices 


year terms, pursuant to the Council’s 
Charter. 


DATES: Applications are due by July 31, 
2002. 

ADDRESSES: Application information 
may be obtained from Becky Shortland, 
Council Coordinator, Gray’s Reef 
National Marine Sanctuary, 10 Ocean 
Science Circle, Savannah, GA 31411; 
telephone 912/598-2345; 
becky.shortland@noaa.gov. 
Applications should be sent to Reed 
Bohne, Manager, Gray’s Reef National 
Marine Sanctuary (same address). 

FOR FURTHER INFORMATION CONTACT: 
Contact Becky Shortland, Council 
Coordinator, 10 Ocean Science Circle, 
Savannah, GA 31410; telephone 912/ 
598-2345; becky.shortland@noaa.gov. 
SUPPLEMENTARY INFORMATION: The 
Sanctuary Advisory Council was 
established in August 1999 to provide 
advice and recommendations on 
management and protection of the 
Sanctuary. The Council, through its 
members, also serves as liaison to the 
community regarding sanctuary issues 
and represents community interests, 
concerns, and management needs to the 
Sanctuary and NOAA (National Oceanic 
and Atmospheric Administration, U.S. 
Department of Commerce). Gray’s Reef 
NMS is one of the largest near shore 
live-bottom reefs off the Southeastern 
United States, encompassing 
approximately 17 square nautical miles. 
The area earned sanctuary designation 
in 1981. 

Authority: 16 U.S.C. Sections 1431, et seq. 
(Federal Domestic Assistance Catalog 
Number) 

Dated: July 5, 2002. 

Jamison S. Hawkins, 


Deputy Assistant Administrator for Ocean 
Services and Coastal Zone Management. 


{FR Doc. 02—18159 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-08-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Availability of Seats for the Hawaiian 
Islands Humpback Whale National 
Marine Sanctuary Advisory Council 


AGENCY: National Marine Sanctuary 
Program (NMSP), National Ocean 
Service (NOS), National Oceanic and 
Atmospheric Administration, 
Department of Commerce (DOC). 
ACTION: Notice and request for 
applications. 


SUMMARY: The Hawaiian Islands 
Humpback Whale National Marine 


Sanctuary (HIHWNMS or Sanctuary) is 
seeking applicants for the following 
nine vacant seats on its Sanctuary 
Advisory Council (Council): Business/ 
Commerce, Citizen-At-Large, 
Commercial Shipping, Conservation, 
Fishing, Native Hawaiian, Ocean 
Recreation, Tourism, and Whale 
Watching. Applicants are chosen based 
upon their particular expertise and 
experience in relation to the seat for 
which they are applying; community 
and professional affiliations; philosophy 
regarding the conservation and 
management of marine resources; and 
the length of residence in the area 
affected by the Sanctuary. Applicants 
who are chosen as members should 
expect to serve two-year terms, pursuant 
to the Council’s Charter. 

DATES: Applications are due by August 
15, 2002. 

ADDRESSES: Application kits may be 
obtained on our Website 
www.hihwnms.nos.noaa.gov or from 
Amy Glester at the Hawaiian Islands 
Humpback Whale National Marine 
Sanctuary, 6700 Kalanianaole Hwy, 
Suite 104, Honolulu, Hawaii 96825. 
Completed applications should be sent 
to the same address. 

FOR FURTHER INFORMATION CONTACT: 
Amy Glester at (808) 397-2655, or 
amy.glester@noaa.gov. 


SUPPLEMENTARY INFORMATION: The 
HIHWNMS Advisory Council was 
established in March 1996 (the current 
Council has served since July 1998) to 
assure continued public participation in 
the management of the Sanctuary. Since 
its establishment, the Council has 
played a vital role in the decisions 
affecting the Sanctuary surrounding the 
main Hawaiian Islands. 

The Council’s twenty-four voting 
members represent a variety of local 
user groups, as well as the general 
public, plus ten local, state, and federal 
governmental jurisdictions. 

_ The Council is supported by three 
subcommittees: A Research Committee 
chaired by the Research Representative, 
an Education Committee chaired by the 
Education Representative, and a 
Conservation Committee chaired by the 
Conservation Representative, each 
respectively dealing with matters 
concerning research, education and 
resource protection. ~ 

The Council represents the 
coordination link between the 
Sanctuary and the state and federal 
management agencies, user groups, 
researchers, educators, policy makers, 
and other various groups that help to 
focus efforts and attention on the 
humpback whale and its habitat around 
the main Hawaiian Islands. 


The Council functions in an advisory 
capacity to the Sanctuary Manager and 
is instrumental in helping to develop 
policies and program goals, and to 
identify education, outreach, research, 
long-term monitoring, resource 
protection, and revenue enhancement 
priorities. The Council works in concert 
with the Sanctuary Manager by keeping 
him or her informed about issues of 


_ concern throughout the Sanctuary, 


offering recommendations on specific 

issues, and aiding the Manager in 

achieving the goals of the Sanctuary 

program within the context of Hawaii’s 

marine programs and policies. 
Authority: 16 U.S.C. 1431 et seq. 

(Federal Domestic Assistance Catalog 

Number 11.429 Marine Sanctuary Program) 
Dated: July 5, 2002. 

Jamison S. Hawkins, 

Deputy Assistant Administrator for Oceans 

and Coastal Zone Management. 

[FR Doc. 02—18158 Filed 7-17-02; 8:45 am] 

BILLING CODE 3510-80-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 070202B] 


New England Fishery Management 
Council; Public Meeting Cancellation 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice of cancellation of a 
public meeting. 


SUMMARY: The New England Fishery 
Management Council (Council) has 
cancelled the public meeting of its 
Monkfish Oversight Committee that was 
scheduled for July 22, 2002 at 9:30 a.m. 


SUPPLEMENTARY INFORMATION: The initial 
notice was published in the Federal 
Register on July 8, 2002 (67 FR 45095). 
All other information contained in the 
previously published notice remains 
unchanged. The meeting will be 
rescheduled at a later date and 
announced in the Federal Register. 


Dated: July 15, 2002. 
Richard W. Surdi, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
{FR Doc. 02—18147 Filed 7-17-02; 8:45 am] 


BILLING CODE 3510-22-S 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 062702D] 


Endangered Species; File No. 1189 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Receipt of application for 
modification. 


SUMMARY: Notice is hereby given that 
James P. Kirk, Engineer Research and 
Development Center, Waterways 
Experiment Station, EE-A, 3909 Halls 
Ferry Road, Vicksburg, MS 39180-6199, 
has requested a modification to 
scientific research Permit No. 1189. 


DATES: Written or telefaxed comments 
must be received on or before August 
19, 2002. 


ADDRESSES: The amendment request 
and related documents are available for 
review upon written request or by 
appointment in the following office(s): 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713-2289; fax (301)713-0376; and 

Assistant Regional Administrator for 
Protected Resources, NMFS, Southeast 
Region, 9721 Executive Center Drive 
North, St. Petersburg, FL 33702-2432; 
phone (727)570—5301; fax (727)570- 
5320. 

Written comments or requests for a 
public hearing on this request should be 
submitted to the Chief, Permits, 
Conservation and Education Division, 
F/PR1, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular amendment 
request would be appropriate. 

Comments may also be submitted by 
facsimile at (301)713-0376, provided the 
facsimile is confirmed by hard copy 
submitted by maii and postmarked no 
later than the closing date of the 
comment period. Please note that 
comments will not be accepted by e- 
mail or other electronic media. 

FOR FURTHER INFORMATION CONTACT: 
Lillian Becker or Ruth Johnson, 
(301)713-2289. 

SUPPLEMENTARY INFORMATION: The 
subject modification to Permit No. 1189 
is requested under the authority of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.) and 
the regulations governing the taking, 


importing, and exporting of endangered 
and threatened species (50 CFR 222— 
226). 

Permit No. 1189, issued April 22, 
1999, (64 FR 23281) authorizes the 
permit holder to capture 300 shortnose 
sturgeon by gill net or trot line then 
measure, tag weigh and release them. 
Twenty of these may be surgically 
implanted with radio/sonic tags and 
tracked. Mortalities are not to exceed 
one shortnose sturgeon per year. This 
permit is due to expire on December 31, 
2002. 

The permit holder previously 
requested the addition of trawling to the 
capture methods and now requests 
authorization to extend fhe permit for 
two more years with the same level of 
take for each year. This will give the 
researcher time to fully take advantage 
of the use of trawling to capture younger 
shortnose sturgeon. 

In compliance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), an initial 
determination has been made that the 
activity proposed is categorically 
excluded from the requirement to 
prepare an environmental assessment or 
environmental impact statement. 


Dated: July 12, 2002. 
Eugene T. Nitta, 
Acting Chief, Permits, Conservation and 
Education Division, Office of Protected 
Resources, National Marine Fisheries Service. 
[FR Doc. 02—18148 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 040402C] 


Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Spiny 
Lobster, Coastal Migratory Pelagic 
Resources, and Snapper-Grouper 
Fisheries of the South Atlantic; 
Exempted Fishing Permit 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Issuance of an exempted fishing 
permit. 


SUMMARY: NMFS announces the 
issuance of an exempted fishing permit 
(EFP) for the University of Georgia’s 
Marine Education Center and Aquarium 
(MECA)(applicant), located on 
Skidaway Island, GA. The EFP 
authorizes the applicant, with certain 
conditions, to collect up to 200 juvenile 
(undersized) individuals in the snapper- 


- Lobster Fishery of the Gulf of Mexico 


grouper fishery and coastal migratory 
pelagics fishery annually for public 
display purposes. Less than 10 non-egg- 
bearing spiny or slipper lobster also 
would be collected on each cruise. Two 
cruises will be made annually in ~ 
Federal waters off Georgia. Specimens 
will be displayed at MECA, which is 
located on Skidaway Island, near 
Savannah, GA. 


DATES: The newly issued EFP is 
effective July 1, 2002, through June 30, 
2004. 

ADDRESSES: Copies of the EFP are 
available from Peter Eldridge, Southeast 
Regional Office, NMFS, 9721 Executive 
Center Drive N., St. Petersburg, FL 
33702. 


FOR FURTHER INFORMATION CONTACT: 
Peter Eldridge, 727-570-5305; fax: 727- 
570-5583; e-mail: 
peter.eldridge@noaa.gov. 


SUPPLEMENTARY INFORMATION: The EFP is 
issued under the authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act (16 
U.S.C. 1801 et seq.), and regulations at 
50 CFR 600.745(b) concerning exempted 
fishing. 

The EFP authorizes the applicant, 
with certain conditions, to collect up to 
200 juvenile (undersized) individuals in 
the snapper-grouper and coastal 
migratory pelagics fisheries annually for 
public display purposes. Less than 10 
non-egg-bearing spiny or slipper lobster 
also would be collected on each cruise. 
Two cruises will be made annually in 
Federal waters off Georgia during the 
period July 1, 2002, through June 30, 
2004. 

The applicant, MECA, located at 
Skidaway Island, is a public, non-profit, 
educational institution established to 
promote an awareness, understanding, 
and appreciation of the diverse natural 
resources associated with Georgia’s . 
ocean, estuaries, rivers, streams, and 
other aquatic environments. 

MECA provides a variety of education 
programs--short academic classes and 
summer science camps for school 
children, classes for college students 
and teachers, and programs for visiting 
adult groups. The saltwater aquarium 
exhibits local marine fishes and 
invertebrates, and is used as an 
educational tool in these program. 

The proposed collection for public 
display involves activities otherwise 
prohibited by regulations implementing 
the Fishery Management Plan (FMP) for 
the Snapper-Grouper Fisheries of the 
South Atlantic Region, the FMP for the 


Coastal Migratory Pelagic Resources 


(Mackerels), and the FMP for the Spiny 
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and South Atlantic. The applicant 
requires authorization to harvest and 
possess juvenile mackerels, snapper- 
grouper species, and spiny lobster taken 
from Federal waters off Georgia. 

The EFP has a number of conditions 
concerning the harvest of prohibited 
species and corals, the gear that can be 
employed, and bycatch restrictions. The 
EFP requires an annual report to NMFS 
that lists taken specimens. 

A notice of receipt of the application 
for this permit was published in the 
Federal Register on April 11, 2002 (67 
FR 17673). The notice included a 
request for public comments. No public 
comments were received. Also, 
consistent with the requirements of 50 
CFR 600.745(b)(3)(i), NMFS provided 
copies of the EFP to the State of Georgia, 
the South Atlantic Fishery Management 
Council, and the U.S. Coast Guard along 
with information on the EFP’s effect on 
target species. All of the consulted 
entities supported the issuance of the 
EFP 


Failure of the permittee to comply 
with the terms and conditions of the 
EFP may be grounds for revocation, 
suspension, or modification of this 
permit, as well as civil or criminal 
sanctions. 

Authority: 16 U.S.C. 1801 et seq. 


Dated: July 11, 2002. 
Virginia M. Fay, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 02—18152 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 070802C} 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Prohibited Species 
Donation Program 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; authorized distributor 
permit. 


SUMMARY: NMFS announces the renewal 
of permits to Northwest Food Strategies 
(NFS) authorizing this organization to 
distribute Pacific salmon and Pacific 
halibut to economically disadvantaged 
individuals under the prohibited 
species donation (PSD) program. These 
salmon and halibut are caught 
incidentally during directed groundfish 
trawl fishing operations off Alaska. This 


action is necessary to comply with 
provisions of the PSD program and is 
intended to promote the goals and 
objectives of the North Pacific Fishery 
Management Council. 

DATES: Effective August 16, 2002, 
through August 16, 2005. 

ADDRESSES: Copies of the PSD permits 
for salmon and halibut may be obtained 
from the Sustainable Fisheries Division, 
NMFS, Alaska Region, P.O. Box 21668, 
Juneau, AK 99802-21668, Attn: Lori 
Gravel-Durall. 

FOR FURTHER INFORMATION CONTACT: 
Melanie N. Brown, 907-586-7228 or 
email at melanie.brown@noaa.gov. 
SUPPLEMENTARY4NFORMATION: 


- Background 


Fishing for groundfish by U.S. vessels 
in the exclusive economic zone of the 
Bering Sea and Aleutian Islands 
management area (BSAIJ) and Gulf of 
Alaska (GOA) is managed by NMFS 
according to the Fishery Management 
Plan for the Groundfish Fishery of the 
Bering Sea and Aleutian Islands Area 
and the Fishery Management Plan for 
Groundfish of the Gulf of Alaska 
(FMPs). These FMPs were prepared by 
the North Pacific Fishery Management 
Council under the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act} (16 U.S.C. 
1801, et seq.). Regulations governing the 
Alaska groundfish fisheries appear at 50 
CFR parts 600 and 679. Fishing for 
Pacific halibut in waters in and off 
Alaska is governed by the Convention 
between the United States and Canada 
for the Preservation of the Halibut 
Fishery of the North Pacific Ocean and 
Bering Sea and by regulations adopted 
by the International Pacific Halibut 
Commission (IPHC) and approved by 
the Secretary of State of the United 
States under section 4 of the Northern 
Pacific Halibut Act (16 U.S.C. 773- 
773k). Regulations of the IPHC are 
published as annual management 
measures in the Federal Register each 
year pursuant to regulations at 50 CFR 
300.62. 

NMFS approved Amendments 26/29 
to the BSAI and the GOA FMPs, 
respectively, on July 10, 1996, and 
implemented a salmon donation 
program. NMFS approved the 
superseding Amendments 50/50 to the 
FMPs on May 6, 1998, and authorized 
the PSD program for salmon and Pacific 
halibut. A final rule implementing 
Amendments 50/50 was published in 
the Federal Register on June 12, 1998 
(63 FR 32144). A full description of, and 
background information on, the PSD 
program may be found in the preamble 
to the proposed rules for Amendments 


26/29, and 50/50 (61 FR 24750, May 16, 
1996, and 63 FR 10583, March 4, 1998, 
respectively). 

Regulations at § 679.26 authorize the 
voluntary distribution of Pacific salmon 
and Pacific halibut taken incidentally in 
the groundfish trawl fisheries off Alaska 
to economically disadvantaged 
individuals by tax-exempt organizations 
through an authorized distributor. The 
Regional Administrator, Alaska Region, 
NMFS (Regional Administrator), may 
select one or more tax-exempt 
organizations to be authorized 
distributors, as defined by § 679.2, based 
on the information submitted by 
applicants under § 679.26. After review 
of qualified applicants, NMFS must 
announce the selection of authorized 
distributor(s) in the Federal Register 
and issue the selected distributor(s) PSD 
permits. 

On June 3, 2002, the Regional 
Administrator received an application 
from NFS to renew an existing PSD 
permit issued to NFS on August 16, 
1999 (64 FR 44502, August 16, 1999), 
that authorizes the voluntary 
distribution of Pacific salmon taken 
incidentally in groundfish trawl 
fisheries off Alaska through August 16, 
2002. 

On July 1, 2002, the Regional 
Administrator also received an 
application from NFS to renew an 
existing PSD permit issued to NFS on 
January 1, 2001 (66 FR 13294, March 5, 
2001), that authorizes the voluntary 
distribution of Pacific halibut taken 
incidentally in groundfish trawl 
fisheries off Alaska and delivered to 
shoreside processors through December 
31, 2003. Even though the halibut 
permit expires in 2003, the applicant 
requested that the halibut permit be 
renewed at this time. Concurrent 
issuance of the Pacific salmon and 
Pacific halibut permits would reduce 
permit application casts and enhance 
administrative efficiency because both 
permits would be effective for the same 
3-year time period. 

The Regional Administrator reviewed 
the applications and determined that 
they provide the required information 
and that NFS meets the requirements for 
an authorized distributor of Pacific 
salmon and Pacific halibut. As required 
b 
Xs 679.26(b)(2), the Regional 
Administrator based his selection on the 
following criteria: 

1. The number and qualifications of 
applicants for PSD permits. As of the 
date of this notice, only NFS has 
submitted completed applications to 
distribute salmon and halibut taken 
incidentally in the Alaska groundfish 
trawl fisheries. NFS has been 
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coordinating the distribution of salmon 
taken incidentally in trawl fisheries 
since 1993 and of halibut taken 
incidentally since 1998 under exempted 
fishing permits and the PSD program. 
NFS employs independent seafood 
quality control experts to ensure 
product quality and has received 
support from cold storage facilities and 
common carriers servicing the areas 
where salmon and halibut donations 
will take place. 

2. The number of harvesters and the 
quantity of fish that applicants can 
effectively administer. For salmon, the 
number of processors and vessels 
currently participating in the PSD 
program administered by NSF include: 
3 shoreside processors, 12 catcher/ 
processor vessels, and 37 catcher 
vessels. Three shoreside processors 
participate in the halibut donation 
program. According to its application, 
NFS has the capacity to receive and 
distribute salmon and halibut from as 
many as 40 processors and their 
associated catcher vessels. In 1999, 
2000, and 2001, NFS received 41,265 
pounds, 90,560 pounds, and 42,166 
pounds, respectively, of salmon for 
distribution to food bank organizations. 
During these same years, NFS received 
4,476 pounds, 14,120 pounds, and 
43,062 pounds, respectively, of halibut 
for distribution to food bank 
organizations. NMFS does not have 
information to convert accurately the 
salmon weights to numbers of salmon. 
Nonetheless, assuming a recovery rate of 
30 percent and an average recovered 
weight of 8 pounds per fish, the above 
poundages could represent between 
5,158 and 11,320 salmon. 

3. The anticipated level of salmon 
and halibut incidental catch based on 
salmon and halibut incidental catch 
_ from previous years. During 2000 and 
2001, about 65,070 and 95,073 salmon, 
respectively, were caught incidentally 
in the BSAI groundfish trawl fisheries. 
Another 37,700 and 21,167 salmon, 
respectively, were taken in the GOA 
trawl fisheries. During 2000 and 2001, 
3,208 and 3,245 metric tons (mt) of 
halibut mortality, respectively, occurred 
in the BSAI groundfish trawl fisheries. 
During 2000 and 2001 in the GOA, 
1,888 and 2,197 mt of halibut mortality, 
respectively, occurred in the groundfish 
trawl fisheries. 

Pacific halibut bycatch amounts are 
constrained by an annual prohibited 
species catch limit in the BSAI and 
GOA. Future halibut bycatch levels will 
likely be similar to those experienced in 
2000 and 2001. Salmon prohibited 
species bycatch limits are established 
for the BSAI pollock fisheries that, 
when attained, result in the closure of 


specified fishing grounds for a specified 
period of time. Salmon bycatch limits 
are not established for the GOA. In 
general, salmon bycatch amounts tend 
to be more variable between years, 
making accurate prediction of future 
incidental take amounts difficult. 

4. The potential number of vessels 
and processors participating in the 
groundfish trawl fisheries. In 2001 about 
11 shoreside processors in the BSAI and 
18 shoreside processors in the GOA 
processed catch from trawl vessels. In 
2001, approximately 181 trawl! catcher 
vessels, 39 trawl catcher/processors, and 
11 motherships and floating processors 
participated in the Alaska groundfish 
fisheries. 

The PSD permits are issued to NFS for 
a 3-year period unless suspended or 
revoked. They may not be transferred, 
but they may be renewed following the 
application procedures in § 679.26. 

If the authorized distributor modifies 
any information on the PSD permit 
application submitted under 
§ 679.26(b)(1)(xi) or (b)(1)(xiii), the 
authorized distributor must submit a 
modified list of participants or a 
modified list of delivery locations to the 
Regional Administrator. 

These permits may be suspended, 
modified, or revoked under 15 CFR part 
904 for noncompliance with terms and 
conditions specified in the permit or for 
a violation of this section or of other 
regulations in 50 CFR part 679. 


Classification 


This action is taken under 50 CFR 
§ 679.26. 


Authority: 16 U.S.C. 773 et seq., 1801 et 
seq., and 3631 et seq. 

Dated: July 12, 2002. 
Virginia M. Fay, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
{FR Doc. 02—18164 Filed 7-17-02; 8:45 am] 
BILLING CODE 3510-22-S 


COMMODITY FUTURES TRADING 
COMMISSION 


Sunshine Act Meeting 


FEDERAL REGISTER CITATION OF PREVIOUS 
ANNOUNCEMENT: 67 FR 45096. 


PREVIOUSLY ANNOUNCED TIME AND DATE OF 
MEETING: 10 a.m., Thursday, August 1, 
2002. 
CHANGES IN THE MEETING: The time of the 
open meeting to discuss Commodity 
Futures Trading Commission 
Roundtable on Clearing Issues has been 
changed from 10 a.m. to 1 p.m.—5 p.m., 
August 1, 2002. 


CONTACT PERSON FOR MORE INFORMATION: 
Jean A. Webb, 418-5100. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 02-18284 Filed 7-16-02; 1:08 pm] 
BILLING CODE 6351-01-M 


DEPARTMENT OF EDUCATION 
[CFDA No. 84.358A] 


Small, Rural School Achievement 
Program 


AGENCY: Office of Elementary and 
Secondary Education, Department of 
Education. 

ACTION: Notice extending application 
deadline. 


SUMMARY: Under the Small, Rural 
School Achievement Program, we will 
award grants on a formula basis to 
eligible local educational agencies 
(LEAs) to address the unique needs of 
rural school districts. In this notice, we 
are extending the deadline for eligible 
LEAs to apply for fiscal year (FY) 2002 
funding under the program. 

Application Deadline: All 
applications must be received 
electronically by July 24, 2002, 4:30 
p.m. Eastern time. 

SUPPLEMENTARY INFORMATION: On June 7, 
2002, we published in the Federal 
Register (67 FR 39375-39376) a notice 
establishing a July 9, 2002 deadline for 
LEAs to apply for funding under the 
program. Some LEAs have informed us 
that they failed to meet this deadline 
because of natural disasters, changes in 
personnel, or other circumstances. In 
order to afford as many eligible LEAs as 
possible an opportunity to receive 
funding under this program, we are 
extending the application deadline until 
July 24, 2002, 4:30 p.m. Eastern time. 

Any eligible LEA that seeks funding 
under this program and that failed to 
submit an application by the previously 
established deadline may apply for 
funds by the deadline in this notice. An 
LEA that previously submitted an 
application by the original application 
deadline should not re-apply for 
funding in response to this notice. If you 
have received a PR-award number (for 
example, S358A025999), you have 
already applied for funding and should 
not respond to this notice. 

Electronic Submission of 
Applications: To receive its share of FY 
2002 funding, an eligible LEA must 
submit an electronic application to the 
Department by July 24, 2002, 4:30 p.m. 
Eastern time. Submission of an 
electronic application involves the use 
of the Electronic Grant Application 
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System (e-APPLICATION, formerly e- 
GAPS) portion of the Grant 
Administration and Payment System 
(GAPS). 


You can access the electronic 
application for the Small, Rural School 
Achievement Program at: http://e- 
grants.ed.gov. 


Once you access this site, you will 
receive specific instructions regarding 
the information to include in your 
application. 


The regular hours of operation of the 
e-Grants Web site are from 6 a.m. until 
12 midnight (Washington, DC time) on 
Mondays, Tuesdays, Thursdays and 
Fridays; and from 6 a.m. until 7 p.m. on 
Wednesdays and Saturdays. The system 
is unavailable on the second Saturday of 
every month, Sundays, and Federal 
holidays. 


Note: On the application deadline date, the 
e-Grants Web site is available only until 4:30 
p-m. Eastern time. Eligible LEAs are 
encouraged to submit their applications prior 
to the deadline date. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Milagros Lanauze. Telephone: (202) 
401-0039 or via Internet: reap@ed.gov. 


If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Information Relay Service 
(FIRS) at 1-800-877-8339. 


Individuals with disabilities may 
obtain this notice in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed 
above. 


Electronic Access To This Document: 
You may view this document, as well as 
other Department of Education 
documents published in the Federal 
Register in text or Adobe Portable 
Document Format (PDF) on the Internet 
at the following site: www.ed.gov/ 
legislation/FedRegister. 


To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll-free, at 
1-888-293-6498; or in the Washington 
DC, area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
version of the Federal Register and the Code 
of Federal Regulations is available on GPO 
access at: http://www.access.gpo.gov/nara/ 
index.html. 


Program Authority: Section 6212 of the 
ESEA, as amended by the No Child Left 
Behind Act of 2001 (Pub. L. 107-110). 


Dated: July 15, 2002. 
Susan B. Neuman, 


Assistant Secretary for Elementary and 
Secondary Education. 


[FR Doc. 02-18166 Filed 7-17-02; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


Office of Special Education and 
Rehabilitative Services; Report of the 
Findings and Recommendations of the 
President’s Commission on Excellence 
in Special Education 


AGENCY: Office of Special Education and 
Rehabilitative Services, Department of 
Education. 


ACTION: Notice of request for public 
comment on the Report of the 
President’s Commission on Excellence 
in Special Education. 


SUMMARY: The Secretary of Education 
invites written comments from the : 
public on the Report of the Findings and 
Recommendations of the President’s 
Commission on Excellence in Special 
Education. 


DATES: Comments must be received on 
or before August 19, 2002. 


ADDRESSES: Address all comments 
concerning the Commission Report to 
Thomas Irvin, Office of Special 
Education and Rehabilitative Services, 
U.S. Department of Education. 

Due to recent problems with the 
receipt of surface mail, we encourage 
you to use either the Internet or 
Facsimile Transmission (Fax), as 
follows, to submit your comments, in 
order to ensure that the comments are 
received for consideration by the 
Department: 

Internet. Comments submitted 
through the Internet should be sent to 
the following address: 
Comments@ed.gov. 

You must use the term “Commission 
Report on Special Education”’ in the 
subject line of your electronic message. 

Facsimile Transmission (Fax). If you 
prefer, you may send your comments by 
Fax to (202) 260-0416. 

If neither the Internet nor Fax are 
available to you, you may submit your 
comments via surface mail to: Office of 
Special Education and Rehabilitative 
Services, U.S. Department of Education, 
400 Maryland Avenue, SW., Mary E. 
Switzer Building, Room 3086, 
Washington DC 20202. 

To ensure that we do not receive 
duplicate copies of comments, please 
submit your comments only one time— 
using either the Internet or Fax, or, if 
necessary, surface mail. 


FOR FURTHER INFORMATION CONTACT: 
JoLeta Reynolds (202) 205-5507 (Press 
3). If you use a telecommunications 
device for the deaf (TTD) you may call 
the Federal Information Relay Service 
(FIRS) number at 1-800-877-8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to Katie Mincey, Director of the 
Alternate Formats Center. Telephone: 
(202) 205-8113. 


SUPPLEMENTARY INFORMATION: 


Background 

On October 2, 2001, the President 
established the President’s Commission 
on Excellence in Special Education 
(Commission) under Executive Order 
13227. The Commission was established 
to recommend policies for improving 
the educational performance of students 
with disabilities, and its work was 
intended to inform the process for 
preparing for the reauthorization of the 
Individuals with Disabilities Education 
Act (IDEA). 

The Commission’s final report was 
submitted to the President on July 1, 
2002, and is currently posted on the 
following Web site: http://www.ed.gov/ 
inits/commissionsboards/ 
whspecialeducation/. 

Public comment on the Commission 
Report will assist the Department as it 
formulates its proposals for the 
reauthorization of the IDEA. 

Invitation to Comment: We invite 
your comments on the Commission’s 
findings and recommendations and on 
the entire Report written by the 
Commission. 

In submitting your comments, please 
identify whether you are involved in 
special education, regular education or 
early intervention, as well as your role, 
if any, in that area (e.g., parent, teacher, 
service provider, administrator, or 
researcher). 

Thank you for your interest in 
achieving excellence in special 
education. 


Electronic Access to This Document 


You may view this document, as well 
as all other Department of Education 
documents published in the Federal 
Register, in text or Adobe Portable 
Document Format (PDF) on the Internet 
at the following site: www.ed.gov/ 
legislation/FedRegister. 

Tg.use PDF you must have Adobe 
Actibat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 
1-888-293-6498; or in the Washington, 
DC area at (202) 512-1530. 
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Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
access at: http://www.access.gpo.gov/nara/ 
index.html. 


Program Authority: 20 U.S.C. 1400 et seq. 
Dated: July 12, 2002. 
Robert H. Pasternack, 


Assistant Secretary for Special Education and 
Rehabilitative Services. 


[FR Doc. 02-18165 Filed 7-17-02; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


- Federal Energy Regulatory 


Commission 
[Docket No. RP02-330—002] 


ANR Pipeline Company; Notice of 
Compliance Filing 


July 12, 2002. 

Take notice that on July 1, 2002, ANR 
Pipeline Company (ANR), tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, Sub 
Eighteenth Revised Sheet No. 19. ANR 
requests that this tariff sheet be made 
effective August 1, 2002. 

ANR states that this tariff sheet is 
being filed in compliance with the 
Commission’s Order issued on May 31, 
2002 in the above referenced docket. 
ANR Pipeline Company, 99 FERC 61, 
240 (2002) (“May 31st Order’’). The May 
31st Order required that ANR establish 
a separately stated charge for lost and 
unaccounted for gas on ANR’s Link 
Lateral. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web 
at http://www.ferc.gov using the ‘“RIMS” 
link, select ‘“Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 


instructions on the Commission’s Web 
site under the “‘e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

(FR Doc. 02—18097 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP02-336-001] 


Chandeleur Pipe Line Company; 
Notice of Compliance Filing 


July 12, 2002. 


Take notice that on July 2, 2002, 
Chandeleur Pipe Line Company 
(Chandeleur) tendered for filing as part 
of its FERC Gas Tariff, Second Revised 
Volume No. 1, Substitute Third Revised 
Sheet No. 34 to be effective July 1, 2002. 

Chandeleur asserts that the purpose of 
this filing is to comply with OMTR 
Letter Order issued June 26, 2002, in 
RP0O2-—336-000. 

Chandeleur states that the purpose of 
this filing is to comply with OMTR 
directives as set forth in Letter Order 
issued on June 26, 2002 in Docket No. 
RP0O2-336-000 wherein Chandeleur was 
directed to file revised sheets reflecting 
textual corrections as indicated on 
previously-submitted red-lined sheets. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web 
at http://www. ferc.gov using the ‘““RIMS”’ 
link, select ‘‘Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “‘e-Filing”’ link. 

Linwood A. Watson, Jr., 
Deputy Secretary. 


[FR Doc. 02—18089 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP00-320-002] 


Chandeleur Pipe Line Company; 
Notice of Compliance Filing 


July 12, 2002. 

Take notice that on July 5, 2002, 
Chandeleur Pipe Line Company 
(Chandeleur) tendered ior filing as part 
of its FERC Gas Tariff, Second Revised 
Volume No. 1, Second Revised Sheet 
No. 72, to become effective August 1, 
2002. 

Chandeleur asserts that the purpose of 
this filing is to correct a pagination error 
discovered by Commission in 
Chandeleur’s compliance filing with the 
Commission’s directives in Docket No. 
RPOO-—320—000 issued May 21, 2002 
(May 21 Order). 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web 
at http://www.ferc.gov using the “RIMS” 
link, select “Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02-18093 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 

[Docket No. RP02-346-001] 


CMS Trunkline Gas Company, LLC; 
Notice of Compliance Filing 


July 12, 2002. 
Take notice that on July 3, 2002, CMS 
Trunkline Gas Company, LLC 
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(Trunkline) tendered for filing as part of 
its FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff sheet 
proposed to become effective July 1, 
2002: 
Sub Original Sheet No. 130A 
Trunkline states that this filing is 
being made to comply with the 
Commission’s Order Accepting Tariff 
Sheets Subject to Condition issued June 
27, 2002 in the subject docket. 
Trunkline states that copies of this 
filing are being served on all affected 
shippers, interested state regulatory 
agencies and parties to this proceeding. 
Any person desiring to protest said 
filing should file a protest with the - 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web_ 
at http://www. ferc.gov using the “RIMS” 
link, select ““Docket#’’ and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 


interventions may be filed electronically . 


via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

{FR Doc. 02—18098 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP02-379-000) 


CMS Trunkline LNG Company, LLC; 
Notice of Proposed Changes in FERC 
Gas Tariff 


July 12, 2002. 

Take notice that on July 1, 2002, CMS 
Trunkline LNG Company, LLC (TLNG) 
tendered for filing as part of its FERC 
Gas Tariff, First Revised Volume No. 1— 
A, Second Revised Sheet No. 5, to be 
effective August 1, 2002. 

(TLNG) states that this filing is made 
in accordance with Section 19 (Fuel 
Reimbursement Adjustment) and 
Section 20 (Electric Power Cost 


Adjustment) of the General Terms and 
Conditions (GT&C) of TLNG’s FERC Gas 
Tariff, First Revised Volume No. 1—A. 
The revised tariff sheet reflects a 0.12% 
increase to the currently effective fuel 
reimbursement percentage and a 
$0.0130 per Dt. increase for the electric 
power cost adjustment under Rate 
Schedules FTS and ITS. 

TLNG states that copies of this filing 
are being served on all affected 
customers and interested state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the web at http:// 
www.ferc.gov using the “RIMS” link, 
select “‘Docket#’’ and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s web 
site under the “‘e-Filing” link. 

Linwood A. Watson, Jr., 
Deputy Secretary. 


[FR Doc. 02—18099 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission . 


[Docket No. RP96-389-056] 


Columbia Gulf Transmission 
Company; Notice of Compliance Filing 


July 12, 2002. 

Take notice that on July 8, 2002, 
Columbia Gulf Transmission Company 
(Columbia Gulf) tendered for filing as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
revised tariff sheet to become effective 
June 26, 2002: 

Second Revised Sheet No. 316 


Columbia Gulf states on May 24, 
2002, it made a filing with the Federal 
Energy Regulatory Commission 
(Commission) seeking approval of a Rate 
Schedule FTS~1 negotiated rate 
agreement with Encana Energy Services, 
Inc. in Docket No. RP96-—389—052. On 
June 26, 2002, the Commission issued 
an order on the filing, approving the 
service agreement effective November 1, 
2002, and directing Columbia Gulf to 
file a tariff sheet identifying the 
agreement as a non-conforming 
agreement in compliance with Section 
154.112(b) of the Commission’s 
regulations. 

Columbia Gulf states that copies of its 
filing have been served to each parties 
listed on the service list. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the web at 
http://www. ferc.gov using the “RIMS” 
link, select ‘“‘Docket#’’ and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s web 
site under the “e-Filing”’ link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02-18100 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EL02-107-000} 


Duke Energy Hinds, LLC, Duke Energy 
Hot Spring, LLC, Duke Energy 
Southaven, LLC, Duke Energy North 
America, LLC, Complainants, v. 
Entergy Services, inc. Entergy 
Operating Companies, Respondents; 
Notice of Complaint 


July 12, 2002. 
Take notice that on July 10, 2002, 
Duke Energy Hinds, LLC (Duke Hinds), 
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Duke Energy Hot Spring, LLC (Duke Hot 
Spring), Duke Energy Southaven, LLC 
(Duke Southaven), and Duke Energy 
North America, LLC (collectively, 
DENA) filed a Complaint against the 
Entergy Operating Companies and 
Entergy Services, Inc. (Entergy Services) 
(collectively, Entergy). The Complaint 
asserts that Entergy, in violation of its 
Open Access Transmission Tariff 
(OATT) and Commission pricing policy, 
has unjustly and unreasonably double- 
charged for transmission service by 
charging a rate based on both the 
network average embedded costs and 
incremental costs. Moreover, Entergy is 
unjustly and unreasonably failing to 
provide interest on the funds advanced 
by DENA for various network upgrades. 


Copies of the Complaint have been 
served by e-mail, messenger, or 
overnight delivery on Entergy. 


Any person desiring to be heard or to 
protest this filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). All such motions or protests 
must be filed on or before July 30, 2002, 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. 
Answers to the complaint shall also be 
due on or before July 30, 2002. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the ‘““RIMS” link, 
select ““Docket#’’ and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests, 
interventions and answers may be filed 
electronically via the Internet in lieu of 
paper. See, 18 CFR 385.2001(a)(1)(iii) 
and the instructions on the 
Commission’s Web site under the ‘‘e- 
Filing” link. 

Linwood A. Watson, Jr., 
Deputy Secretary. 


[FR Doc. 02-18084 Filed 7-17-02; 8:45 am] 


BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP02-233-001] 


Florida Gas Transmission Company; 
Notice of Compliance Filing 


July 12, 2002. 


Take notice that on July 3, 2002, 
Florida Gas Transmission Company 
(FGT) tendered for filing as part of its 
FERC Gas Tariff, Third Revised Volume 
No. 1, the following tariff sheets to 
become effective July 1, 2002: 


Substitute Tenth Revised Sheet No. 
102B 


Substitute Sixth Revised Sheet No. 173 


FGT states that these tariff sheets are 
being filed in compliance with the 
Commission Order issued June 27, 2002 
in the Docket No. RP02—233-000. FGT 
states that on April 26, 2002, FGT filed 
revised tariff sheets to comply with 
Order No. 587-N (April 26 Filing). 
Subsequently, on June 27, 2002, the 
Commission issued an order on FGT’s 
filing finding that FGT’s tariff revisions 
generally complied with Order No. 587- 


. N but requiring certain tariff revisions. 


Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the “RIMS” link, 
select “Docket#’’ and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) andthe 
instructions on the Commission’s Web 
site under the ‘“‘e-Filing” link. 


Linwood A. Watson, Jr., 

Deputy Secretary. 

(FR Doc. 02-18096 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. RP00-322-001 and RP00-577- 
001] 


Garden Banks Gas Pipeline, LLC; 
Notice of Compliance Filing 


July 12, 2002. 


Take notice that on July 5, 2002 
Garden Banks Gas Pipeline, LLC 
(Garden Banks) tendered for filing as 
part of its FERC Gas Tariff, Original 
Volume No. 1 the tariff sheets listed on 
Attachment A to the filing. 


Garden Banks states that the purpose 
of this filing is to comply with the 
Commission’s June 5, 2002 order on 


_Garden Banks’ Order No. 637 pro forma 


compliance filing. Garden Banks is 
proposing an effective date of 
September 1, 2002 with the 
understanding that, in accordance with 
Ordering Paragraph (B) of the June 5 
Order, Garden Banks may not place the 
revised tariff sheets into effect before 
further order of the Commission. 


Garden Banks states that a copy of 
this filing has been served to all parties 
on the official service list compiled by 
the Secretary of the Commission in 


- these proceedings. 


Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
26426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the “RIMS” link, 
select ‘““‘Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing” link. 


Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18085 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP00—467-001] 


Midwestern Gas Transmission 
Company; Notice of Compliance Filing 


July 12, 2002. 

Take notice that on July 5, 2002, 
Midwestern Gas Transmission Company 
(Midwestern) tendered for filing to 
become part of its FERC Gas Tariff, 
Third Revised Volume No. 1, the pro 
forma tariff sheets listed in Appendix A 
of the filing. 

Midwestern states that this filing is a 
revised pro forma compliance filing 
with the Commission’s Orders No. 637, 
637—A, and 637-B. Regulation of Short- 
Term Natural Gas Transportation 
Services and Regulation of Interstate 
Natural Gas Transportation Services, 
Order No. 637, 65 FR 10,156 (Feb. 
25,2000); III FERC Stats. & Regs. 
Regulations Preambles 31,091 (Feb. 9, 
2000); Order No. 637—A, 65 FR 35,706 
(June 5, 2000), III FERC Stats. & Regs. 
Regulations Preambles 31,099 (May 19, 
2000), order denying reh’g., Order 637— 
B, 92 FERC 4 61,062 (2000). 

Midwestern states that copies of this 
filing have been sent to all of 
Midwestern’s contracted Shippers, 
interested state regulatory commissions, 
and all parties of record in this 
proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the “RIMS” link, 

_select ““Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18087 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. RP00—410-—003 and RP01-8-— 
003 


Mississippi River Transmission 
Corporation; Notice of Compliance 
Filing 


July 12, 2002. 

Take notice that on July 1, 2002, 
Mississippi River Transmission 
Corporation (MRT) tendered for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, tariff sheets to 
comply with the policy directives of the 
Commission’s June 5, 2002 “Order on 
Order No. 637 Settlement.” 

MRT states that the purpose of this 
filing is to comply with the 
Commission’s June 5, 2002 Order in 
Docket Nos. and RP01-— 
8-000. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the link, 
select ““Docket#’’ and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing”’ link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18086 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP00-338-001] 

Mojave Pipeline Company; Notice of 
Compliance Filing 


July 12, 2002. 
Take notice that on July 5, 2002, 
Mojave Pipeline Company (Mojave) 


tendered for filing as part of to its FERC 
Gas Tariff, Second Revised Volume No. 
1, the tariff sheets listed on the 
Appendix to the filing, to become 
effective October 1, 2002, December 1, 
2002 and July 1, 2003. 

Mojave states that the tariff sheets are 
being filed to comply with the 
Commission’s Order No. 637 
compliance order issued June 5, 2002 in 
this proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www. ferc.gov using the “RIMS” link, 
select “‘Docket#’’ and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “‘e-Filing” link. 


Linwood A. Watson, Jr., 
Deputy Secretary. 
[FR Doc. 02—18094 Filed 7-17-02; 8:45 am] 


_ BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP96-312-077] 


Tennessee Gas Pipeline Company; 
Notice of Negotiated Rate Tariff Filing 


July 12, 2002. 

Take notice that on July 1, 2002, 
Tennessee Gas Pipeline Company 
(Tennessee), tendered for filing its 
Negotiated Rate Tariff Filing. 

Tennessee’s filing requests that the 
Commission approve a negotiated rate 
arrangement between Tennessee and 
Pittsfield Generating Company L P. 
Tennessee requests that the Commission 
grant such approval effective August 1, 
2002. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
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20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed in accordance 
with Section 154.210 of the 
Commission’s Regulations. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the ‘““RIMS” link, 
select ‘‘Docket#’’ and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing” link. 


Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02-18091 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP97-255-048] 


TransColorado Gas Transmission 
Company; Notice of Compliance Filing 


July 12, 2002. - 

Take notice that on July 1, 2002, 
TransColorado Gas Transmission 
Company (TransColorado) tendered for 
filing as part of its FERC Gas Tariff, 
Original Volume No. 1, Forty-Seventh 
Revised Sheet No. 21, Twenty-Ninth 
Revised Sheet No. 22 and Twentieth 
Revised Sheet No. 22A, to be effective 
July 1, 2002. 

TransColorado states that the filing is 
being made in compliance with the 
Commission’s letter order issued March 
20, 1997, in Docket No. RP97—255-000, 
and acceptance . 

TransColorado states that the 
tendered tariff sheets propose to 
reviseTransColorado’s Tariff to reflect 
four amended contracts with Sempra 
Energy Trading, National Fuel 
Marketing Company, Williams Energy 
Marketing & Trading Company and 
Dynegy Marketing & Trade. A corrected 
term of contract for Western Gas 
Resources, Inc. was also reflected. In 
addition, one expired contract with 
Rocky Mountain Natural Gas was 
deleted. 


TransColorado stated that a copy of 
this filing has been served upon all 
parties to this proceeding, 
TransColorado’s customers, the 
Colorado Public Utilities Commission 
and the New Mexico Public Utilities 
Commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web 
at http://www. ferc.gov using the “RIMS” 
link, select ‘‘Docket#” and follow the 
instructions (call 202—208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “‘e-Filing”’ link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

{FR Doc. 02—18092 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP02—236-001] 


Transwestern Pipeline Company; 
Notice of Compliance Filing 


July 12, 2002. 

Take notice that on July 3, 2002, 
Transwestern Pipeline Company 
(Transwestern) tendered for filing as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
tariff sheets to become effective July 1, 
2002: 


Fourth Revised Sheet No. 50 

Substitute Fifth Revised Sheet No. 95B.01 
Substitute Seventh Revised Sheet No. 95C 
Substitute Second Revised Sheet No. 95H.01 


Transwestern states that on March 11, 
2002, in Docket No. RM96-1-019, the 
Commission issued Order No. 587-N. 
Transwestern made its tariff filing 
implementing provisions of Order 587- 
N on April 29, 2002, to become effective 
by July 1, 2002 (April 29 Filing). On 
June 27, 2002, the Commission issued 


the order accepting the tariff sheets 
subject to Transwestern filing revised 
tariff sheets in accordance with such 
order. The instant filing is made in 
compliance with Order No. 587-N and 
the June 27 Order in Docket No.RP02- 
236-000 issued June 27, 2002. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the “RIMS” link, 
select ‘“Docket#” and follow the 
instructions (call 202-208-2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “‘e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18088 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP97-288-023] 


Transwestern Pipeline Company; 
Notice of Compliance Filing 


July 12, 2002. 

Take notice that on July 8, 2002, 
Transwestern Pipeline Company 
(Transwestern) tendered for filing as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
tariff sheets to become effective June 1, 
2002: 

Third Revised Sheet No. 9A 
First Revised Sheet No. 20D 
Thirteenth Revised Sheet No. 29 

Transwestern states that the above 
sheets are being filed in compliance 
with the Commission’s June 28, 2002 
order in Docket No. RP97-—288-020. 
Additionally, Transwestern states it is 
adding the requirement by the 
Commission that Transwestern file the 
term of the negotiated rate service 
agreement in its tariff. On June 28, 2002, 
Transwestern states, it filed tariff sheets 
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containing information related to 
negotiated rate agreements with Calpine 
Energy Services, L.P. and Sempra 
Energy Trading Corp. That filing 
included the term on the tariff rate 
sheets for all current negotiated rate 
service agreements. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed in accordance with Section 
154.210 of the Commission’s 
Regulations. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Copies of this filing are 
on file with the Commission and are 
available for public inspection. This 
filing may also be viewed on the Web 
at http://www. ferc.gov using the ‘““RIMS” 
link, select ““Docket#’’ and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the ‘“‘e-Filing”’ link. 


Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18101 Filed 7—17—02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP02-376-000] 


: Williston Basin Interstate Pipeline 
Company; Notice of Fuel 
Reimbursement Charge Filing 


July 12, 2002. 

Take notice that on June 28, 2002, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1 and 
Original Volume No. 2, the revised tariff 
sheets listed on Appendix A to the 
filing, to become effective August 1, 
2002. 

Williston Basin states the revised 
tariff sheets reflect revisions to the fuel 
reimbursement charge and percentage 
components of the Company’s relevant 
transportation, gathering, and storage 
rates, pursuant to Williston Basin’s Fuel 
Reimbursement Adjustment Provision, 
contained in Section 38 of the General 


Terms and Conditions of its FERC Gas 
Tariff, Second Revised Volume No. 1. 
Any person desiring to be heard or to - 
protest said filing should file a motion 
to intervene or a protest with the 
Federal Energy Regulatory Commission, 
888 First.Street, NE., Washington, DC 
20426, in accordance with Sections 
385.214 or 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed on or before 
July 19, 2002. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at hittp:// 
www.ferc.gov using the “RIMS” link, 
select ‘“‘Docket#” and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the “e-Filing”’ link. 
Linwood A. Watson, Jr., 
Deputy Secretary. 


[FR Doc. 02—18090 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 
~ 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. RP00-463-—004, and RP00- 
600-002 


Williston Basin Interstate Pipeline 
Company; Notice of Compliance Filing 


July 12, 2002. 

Take notice that on June 28, 2002, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, the tariff 
sheets listed on Appendix A to the 
filing. 

Williston Basin states that the revised 
tariff sheets are being filed to comply 
with the requirements of the 
Commission’s June 17, 2002 “‘Order on 
Rehearing and Compliance Filing” in 
the above referenced dockets. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 


filed on or before July 19, 2002. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. This filing may also be 
viewed on the Web at http:// 
www.ferc.gov using the “RIMS” link, 
select “‘Docket#’’ and follow the 
instructions (call 202—208—2222 for 
assistance). Comments, protests and 
interventions may be filed electronically 
via the Internet in lieu of paper. See, 18 
CFR 385.2001(a)(1)(iii) and the 
instructions on the Commission’s Web 
site under the ‘‘e-Filing”’ link. 


Linwood A. Watson, Jr., 
Deputy Secretary. 


{FR Doc. 02—18095 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EL02—103-—000, et al.] 


City of Vernon, California, et al.; 
Electric Rate and Corporate Regulation 
Filings 


July 10, 2002. 

The following filings have been made 
with the Commission. The filings are 
listed in ascending order within each 
docket classification. 

1. City of Vernon, California 
[Docket No. EL02—103-000] 

Take notice that on June 28, 2002, the 
City of Vernon, California (Vernon) 
tendered for filing changes to its 
Transmission Revenue Balancing 
Account Adjustment (TRBA 
Adjustment) and to Appendix I of its 
Transmission Owner Tariff (TO Tariff). 

Vernon requests a July 1, 2002 
effective date for its filing, unless, as 
discussed in its filing, the Commission 
approves and implements changes in 
the California Independent System 
Operator Corporation (ISO) FERC 
Electric Tariff that would provide for a 
different effective date for the periodic 
changes to Participating Transmission 
Owner TRBA Adjustments, as has or 
may be sought by the ISO. 

Vernon states that copies of this filing 
have been served on the California 
Independent System Operator 
Corporation and the three other 
Participating Transmission Owners, as 
well as served upon all individuals on 
the service list in Commission Docket 
No. ELGO-105. 
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Comment Date: July 26, 2002. 


2. California Power Exchange 
Corporation 


[Docket No. EL02—104-000] 

Take notice that on July 3, 2002, the 
California Power Exchange Corporation 
(CalPX) filed with the Federal Energy 
Regulatory Commission (Commission) a 
Petition for Declaratory Order. The 
Petition requests that the Commission 
issue a declaratory order setting forth 
several principles governing the 
Reorganized PX that will emerge from — 
CalPX’s current bankruptcy proceeding. 
The various regulatory issues arise from 
two Reorganization Plans that have been 
filed in the Bankruptcy Court, one plan 
by CalPX and the other by the Official 
Committee of Participant Creditors. 

Comment Date: July 25, 2002. 


3. California Independent System 
Operator Corporation 


[Docket No. ER99—1770—002] 


Take notice that on June 21, 2002, 
California Independent System Operator 
Corporation (ISO) submitted a 
compliance filing to the Commission’s 
Order “Granting in Part and Denying in 
Part Rehearing and Directing 
Compliance Filing” dated May 22, 2002 
in the above-captioned docket. 

’ Comment Date: July 22, 2002. 


4. New York Independent System 
Operator, Inc. 


(Docket Nos. ER01—3155—004, EL01-45-012 
and ER01—1385-013] 

Take notice that on July 2, 2002, the 
New York Independent System 
Operator, Inc. (NYISO) filed revisions to 
its Market Mitigation Measures, 
Attachment H to the NYISO Market 
Administration and Control Area 
Services Tariff (Services Tariff), to 
comply with the Commission’s Order on 
Compliance Filing issued on May 31, 
2002, in the above-captioned docket. 
The NYISO has requested an effective 
date of June 1, 2002, for the filing. 

The NYISO has served a copy of this 
filing upon parties on the official service 
lists maintained by the Commission for 
the above-captioned dockets. 

Comment Date: July 23, 2002. 


5. PacifiCorp 


[Docket No. ERG2-653-—002] 

Take notice that PacifiCorp on July 2, 
2002, tendered for filing in accordance 
with 18 CFR 35 of the Federal Energy 
Regulatory Commission’s (Commission) 
Rules and Regulations and in 
compliance with the Commission’s . 
orders previously issued in this 
proceeding, Fourth Revised Volume No. 
11 (Tariff) incorporating proposed 


changes to its Open Access 
Transmission Tariff due to retail direct 
access in the state of Oregon and 
generation interconnection 
requirements. 

Comment Date: July 23, 2002. 


6. Florida Power & Light Company 


[Docket Nos. ERO2—700-003 

Take notice that on July 2, 2002, 
Florida Power & Light Company (FPL) 
filed, pursuant to the Commission’s 
Order issued on June 14, 2002 in Docket 
Nos. ERO2—700—001 and ERO02—700-002, 
a compliance filing making the required 
changes to the Interconnection & 
Operation Agreement between FPL and 
Okeechobee Generating Company, LLC. 

Comment Date: July 23, 2002. 


7. Florida Power & Light Company 


[Docket Nos. ERO02—766-003] 

Take notice that on July 2, 2002, 
Florida Power & Light Company (FPL) 
filed, pursuant to the Federal Energy 
Regulatory Commission’s (Commission) 
Order issued on June 14, 2002 in Docket 
Nos. ERO2—766—001 and ERO2—766-002, 
a compliance filing making the required 
changes to the Interconnection & — 
Operation Agreement between FPL and 
DeSoto County Generating Company, 
LLC. 

Comment Date: July 23, 2002. 


8. Zion Energy, LLC 


[Docket No. ERO2—2178-000] 

Take notice that on June 27, 2002, 
Zion Energy, LLC (Zion) tendered for 
filing an executed power sales 
agreement under which it will make 
wholesale sales of electric energy to 
Calpine Energy Services, L.P. at market- 
based rates. 

Comment Date: July 22, 2002. 


9. Entergy Services, Inc. 


[Docket No. ERO2—2243-000] 


Take notice that on July 2, 2002, 
Entergy Services, Inc., on behalf of 


Entergy Mississippi, Inc., tendered for —_ 


filing an unexecuted, amended and 
restated Interconnection and Operating 
Agreement with Reliant Energy Choctaw 
County LLC (Reliant), and a Generator 
Imbalance Agreement with Reliant (the 
First Revised Interconnection 
Agreement). 

Comment Date: July 23, 2002. 


10. Portland General Electric Company 


[Docket No. ER02—2244—000] 

Take notice that on July 2, 2002, 
pursuant to Section 205 of the Federal 
Power Act, Portland General Electric 
Company (PGE) tendered for filing with 
the Federal Energy Regulatory 
Commission a proposed revision to 


FERC Rate Schedule No. 210, PGE’s 
currently effective rate schedule for the 
1964 Pacific Northwest Coordination 
Agreement (PNCA). PGE has filed a 
revised tariff sheet to reflect an 
extension of the term of the PNCA from 
June 30, 2003 to July 31, 2003. PGE 
requests that the Commission accept the 
change effective August 1, 2002. 
Copies of this filing have been served 
upon all parties to the PNCA. 
Comment Date: July 23, 2002. 


11. New York State Electric & Gas 
Corporation 
[Docket No. ERO2—2245-000] 

Take notice that on July 2, 2002 New 
York State Electric & Gas Corporation 
(NYSEG) tendered for filing an 
Agreement with Groton Electric 
Cooperative, Inc. (Groton), for Facilities 
Agreement. 

NYSEG has served copies of the filing 
on The New York State Public Service 
Commission and on the Customer. 
NYSEG requests an effective date of 
August 1, 2002. 

Copies of the filing were served upon 
the Village of Groton Electric 
Cooperative, Inc. and the Public Service 
Commission of the State of New York. 

Comment Date: July 23, 2002. 


12. Mountain View Power Partners, 
LLC 


[Docket No. ERO2—2246-000] 


Take notice that on July 2, 2002, 
Mountain View Power Partners, LLC 
(Mountain View) filed an Amended and 
Restated Master Agreement and a 
Confirmation entered into thereunder 
for power sales with PG&E Energy 
Trading-Power, L.P. under Mountain 
View’s market-based rate tariff. 

Comment Date: July 23, 2002. 


13. Mountain View Power Partners II, 
LLC 


[Docket No. ERO2—2247-000} 

Take notice that on July 2, 2002, 
Mountain View Power Partners II, LLC 
(Mountain View II) filed an Amended 
and Restated Master Agreement and a 
Confirmation entered into thereunder 
for power sales with PG&E Energy 
Trading-Power, L.P. under Mountain 
View II’s market-based rate tariff. 

Comment Date: July 23, 2002. 


14. Duke Energy Corporation 
[Docket No. ERO2—2248-000] 

Take notice that on July 2, 2002, Duke 
Energy Corporation, on behalf of Duke 
Electric Transmission (collectively, 
Duke), tendered for filing a Balancing 
Agreement (Agreement) between Duke 
and the City of Concord, North Carolina 
(Customer) under Duke’s Open Access 
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Transmission Tariff. Duke seeks an 

effective date of June 17, 2002 for the 

Agreement. 
Comment Date: July 23, 2002 


15. PJM Interconnection, L.L.C. 


[Docket No. ERO2—2249-000] 

Take notice that on July 2, 2002, PJM 
Interconnection, L.L.C. (PJM), tendered 
for filing with the Federal Energy 
Regulatory Commission (Commission) 
the following two executed service 
agreements: (1) an umbrella agreement 
for short-term firm point-to-point 
transmission service with Con Edison 
Energy, Inc. (Con Edison); and (2) an 
umbrella agreement for non-firm point- 
to-point transmission service with Con 
Edison. 

PJM requested a waiver of the 
Commission’s notice regulations to 
permit the effective date of June 3, 2002 
for the agreements, the date that the 
agreements were executed. Copies of 
this filing were served upon Con 
Edison, as well as the state utility 
regulatory commissions within the PJM 
region. 

Comment Date: July 23, 2002. 


16. Reliant Energy HL&P 


[Docket No. ERO2—2251-000) 

Take notice that on July 3, 2002, 
Reliant Energy HL&P tendered for filing 
a revised Transmission Service Tariff for 
Transmission Service To, From and 
Over Certain Interconnections, FERC 
Electric Tariff, Fourth Revised Volume 
No. 1 (TFO Tariff). Under the revised 
TFO Tariff, Reliant Energy HL&P will 
provide transmission service to, from 
and over certain interconnections. 
These interconnections include two 
high-voltage, direct-current 
interconnections, one with 
Southwestern Electric Power Company 
and one with the Southwest Power Pool, 
and an alternating current 
interconnection at the Valley Switching 
Station, located in Fannin County, 
Texas. Reliant Energy HL&P proposes to 
update the current TFO Tariff to be 
consistent with the new structure of the 
electric industry in Texas and to update 
the rate level to be consistent with 
Reliant Energy HL&P’s rates for 
transmission service within the Electric 
Reliability Council of Texas (ERCOT), 
approved by the Public Utility 
Commission of Texas. 

Reliant Energy HL&P states that this 
filing has been served upon the Public 
Utility Commission of Texas, all 
customers receiving service under the 
current TFO Tariff, and parties in 
Docket Nos. TX02—2 and ERO2-—1654. 
Notice of this filing has also been sent 
to all registered qualified scheduling 
entities in ERCOT. 


Comment Date: July 24, 2002. 


17. South Carolina Electric & Gas 
Company 
[Docket No. ERO2—2252-000] 

Take notice that on July 3, 2002 South 
Carolina Electric & Gas Company 
(SCE&G) submitted for filing a service 
agreement between SCE&G and UBS 
Warburg Energy (UBS Warburg), a 
service agreement between SCE&G and 
Progress Ventures, Inc. (Progress), and a 
service agreement between SCE&G and 
TXU Energy Trading Company (TXU) 
(collectively, the Agreements) under 
SCE&G’s FERC Electric Tariff, Second 
Revised Volume No. 2. SCE&G has 
requested an effective date for the 
Agreements of June 4, 2002. 

SCE&G states that a copy of the filing 
has been served on UBS Warburg, 
Progress, TXU and the South Carolina 
Public Service Commission. 

Comment Date: July 24, 2002. 


18. PJM Interconnection, L.L.C. 


[Docket No. ER02—2253-000] 
Take notice that on July 3, 2002 PJM 


* Interconnection, L.L.C. (PJM), submitted 


for filing two executed interim 
interconnection service agreements 
between PJM and Liberty Generating 
Company, L.L.C. and two executed . 
interconnection service agreements 
between PJM and Reliant Energy 
Seward, L.L.C. and FPL Energy MH 50, 
L.P. PJM requests a waiver of the 
Commission’s 60-day notice 
requirement to permit the effective dates 
agreed to by the parties. 

Copies of this filing were served upon 
each of the parties to the agreements 
and the state regulatory commissions 
within the PJM region. 

Comment Date: July 24, 2002. 


19. Western Systems Power Pool, Inc. 


[Docket No. ERO2—2254—000] 

Take notice that on July 2, 2002, the 
Western Systems Power Pool, Inc. 
(WSPP) submitted changes to the WSPP 
Agreement that modified certain limited 
commercial terms pertaining to the sale 
of power. WSPP seeks an effective date 
of September 1, 2002, for these changes. 

Copies of the transmittal letter have 
been served on all state commissions 
within the United States. This filing also 
has been posted on the WSPP homepage 
(www.wspp.org) thereby providing 
notice to all WSPP members. 

Comment Date: July 23, 2002. 


Standard Paragraph 


E. Any person desiring to intervene or 
to protest this filing should file with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 


20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. All such 
motions or protests should be filed on 
or before the comment date, and, to the 
extent applicable, must be served on the 
applicant and on any other person 
designated on the official service list. 
This filing is available for review at the 
Commission or may be viewed on the 
Commission’s Web site at http:// 
www.ferc.gov using the ‘““RIMS” link, 
select “‘Docket #” and follow the 
instructions (call 202—208—2222 for . 
assistance). Protests and interventions 
may be filed electronically via the 
Internet in lieu of paper; see 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
“e-Filing” link. 

Linwood A. Watson, Jr., 

Deputy Secretary. 

[FR Doc. 02—18083 Filed 7-17-02; 8:45 am] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-7247-2] 


Notice of Final NPDES General Permit 
for Egg Production Operations in New 
Mexico, Oklahoma, and on Indian 
Lands in New Mexico and Oklahoma 
NMG800000 and OKG800000 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of Final Issuance of 
NPDES general permit. 


SUMMARY: EPA Region 6 today issues a 
National Pollutant Discharge 
Elimination System (NPDES) general 
permit regulating discharges, or 
potential discharges, from egg 
production operations (EPOs). The 
permit prohibits the discharge of 
process wastewater pollutants to waters 
of the United States, except when a 
catastrophic rainfall event causes an 
overflow of process wastewater from a 
facility properly designed, constructed, 
maintained, and operated to contain (1) 
all process generated wastewater 
resulting from the operation of the EPO, 
plus (2) all runoff from a 25 year, 24- 
hour rainfall event for the location of 
the EPO. The permit prohibits the 
discharge of process wastewater 
pollutants from retention or control 
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structures to groundwater that has a 
direct hydrologic connection to waters 
of the United States. The permit also 
contains a number of specific 
requirements to protect water quality. In 
addition, the permit requires each EPO 
covered by the permit to develop and 
implement a site-specific 
Comprehensive Nutrient management 
Plan (CNMP) that includes the following 
elements as appropriate to the needs 
and circumstances of the permitted 
facility: Animal outputs; manure 
handling and storage; land application 
of manure and wastewater; site 
management; record keeping; and other 
manure and/or wastewater utilization 
options. 

This general permit is available for 
any EPO that has agreed to participate 
in the United Egg Producers (UEP) XL 
Project and has met the qualification 
requirements specified in the permit. 
The XL project requires an EPO to 
implement a multi-media 
environmental management system 
(EMS) which controls a range of 
significant environmental impacts 
including those not subject to regulation 
under the Clean Water Act, such as odor 
and pest control. The XL project also 
includes a third-party auditing 
component and on-farm management 
practices most likely to result in 
superior environmental performance. 
Each facility’s EMS will be required to 
pass the independent third-party audit. 
before the facility can apply for coverage 
under the general permit. 

DATES: This permit shall become 
effective on August 19, 2002. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Diane Smith, EPA Region 6, 1445 Ross 
Avenue, Dallas, Texas 75202-2733, 
telephone (214) 665-2145. Copies of the 
complete final permit and Response to ° 
Comments may be obtained from Ms. 
Smith. The permit and Response to 
Comments can also be found on the 
Internet at http://www.epa.gov/ 
earth1r6/6wq/6wq.htm. 

SUPPLEMENTARY INFORMATION: 

Regulated categories and entities 
include: 


Category Examples of regulated entities 


Industry ....... Operators of egg production 


operations. 


This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. This table lists 
the types of entities that EPA is now 
aware could potentially be regulated by 
this action. Other types of entities not 
listed in the table could also be 
regulated. To determine whether your 


(facility, company, business, 
organization, etc.) is regulated by this 
action, you should carefully examine 
the applicability criteria in Part I, 
Section A.1 of this permit. If you have 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed in the preceding FOR 
FURTHER INFORMATION CONTACT section. 

Pursuant to section 402 of the Clean 
Water Act, 33 U.S.C. section 1342, EPA 
proposed and solicited public comment 
on NPDES General Permit NMG800000 
and OKG800000 at 66 FR 50646 
(October 4, 2001). Region 6 received 
written comments from the National 
Resources Defense Council (NRDC), the 
New Mexico Environment Department 
(NMED) and the Pueblo of Sandia. In 
addition, Oklahoma Department of 
Environmental Quality (ODEQ) and the 
Pueblo of San Juan conditionally 
certified the permit. As a resuit of these 
comments and conditions of 
certification, several changes were made 
in the final permit. 

Permit coverage was expanded to 
include EPOs having liquid manure 
handling systems and/or unlimited 
continuous flow watering systems, 
allowing such EPOs to have the 
opportunity to participate in the UEP 
XL Project. Since new source 
performance standards were 
promulgated for these liquid manure 
EPOs in 1974, all EPOs having liquid 
manure handling systems that are 
eligible for coverage under this permit 
will be considered sources” and 
subject to an environmental review 
under the National Environmental 


‘Policy Act (NEPA). A permit 


requirement has been added that these 
“new sources” must furnish proof that 
they have gone through the NEPA 
review and have been issued an 
Environmental Impact Statement or 
Finding of No Significant Impact by 
Region 6. 

To comply with ODEQ’s conditional 
certification, Oklahoma EPOs located in 
certain areas, such as the entire 
watershed of Outstanding Resource 
Waters or State-designated Scenic 
Rivers, as well as other locations 
specified in the certification, are not 
eligible for coverage under this general 
permit. In addition, the Pueblo of San 


Juan’s conditions of certification, 


including the requirement to submit a 
monitoring plan in accordance with the 
San Juan Pueblo Water Quality 
Monitoring Plan, were added for EPOs 
located on Pueblo of San Juan lands. 
Since the Pueblo of Isleta denied 
certification, EPOs located on Pueblo of 
Isleta lands are not eligible for coverage 
under this general permit. In response to 
comments, several additional minor 


changes were made to the permit to 
clarify permit requirements. 


Other Legal Requirements 
A. State Certification 


Under section 401(a)(1) of the Act, 
EPA may not issue an NPDES permit 
until the State in which the discharge 
will originate grants or waives 
certification to ensure compliance with 
appropriate requirements of the Act and 
State law. The Region received 
certification from the States of New 
Mexico, Oklahoma, and the Pueblos of 
Sandia and San Juan. The Pueblo of 
Isleta denied certification and the 
Pueblos of Acoma, Nambe, Picuris, 
Pojoaque, Santa Clara, and Tesuque 
waived certification. 


B. Endangered Species Act 


EPA Region 6 is currently engaged in 
consultation under section 7 of the 
Endangered Species Act with the U.S. 
Fish and Wildlife Service regarding this 
permit action. While EPA is issuing the 
permit at this time, EPA may decide that 
changes to the permit are warranted 
based on the results of the consultation 
when it is completed. A reopener 
provision to this effect has, therefore, 
been included in Part I.H of the permit. 


C. Historic Preservation Act 


Facilities which adversely affect 
properties listed or eligible for listing in 
the National Register of Historical 
Places are not authorized to discharge 
under this permit. 


‘D. Economic Impact (Executive Order 
12866) 


Under Executive Order 12866 (58 FR 
51735 (October 4, 1993)), the Agency 
must determine whether the regulatory 
action is ‘significant’ and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities; create a 
serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; materially 
alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof; or raise novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. EPA has determined that this 
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general permit is not a “significant 
regulatory action” under the terms of 
Executive Order 12866 and is therefore 
not subject to formal OMB review prior 
to proposal. 


E. Paperwork Reduction Act 


The information collection required 
by this permit has been approved by 
OMB under the provisions of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq., in submission made for the 
NPDES permit program and assigned 
OMB control numbers 2040-0086 
(NPDES permit application) and 2040— 
0004 (discharge monitoring reports). 


F. Regulatory Flexibility Act 


The Regulatory Flexibility Act, 5 
U.S.C. 601 et seq, requires that EPA 
prepare a regulatory flexibility analysis 
for regulations that have a significant 
impact on a substantial number of small 
entities. As discussed below, the permit 
being proposed to be reissued is not a 
“rule’’ subject to the Regulatory 
Flexibility Act. EPA prepared a 
regulatory flexibility analysis, however, 
on the promulgation of the Coastal 
Subcategory guidelines on which many 
of the permit’s effluent limitations are 
based. That analysis shows that 
compliance with the permit 
requirements will not result in a 
significant impact on dischargers, 
including small businesses, covered by 
these permits. EPA Region 6 therefore 
concludes that the permits proposed 
today will not have a significant impact 
on a substantial number of small 
entities. 


G. Unfunded Mandates Reform Act 


Section 201 of the Unfunded 
Mandates Reform Act (UMRA), Public 
Law 104—4, generally requires Federal 
agencies to assess the effects of their 
“regulatory actions” on State, local, and 
tribal governments and the private 
sector. UMRA uses the term “regulatory 
actions”’ to refer to regulations. (See, 
e.g., UMRA section 201, “Each agency. 
shall * * * assess the effects of Federal 
regulatory actions * * * (other than to 
the extent that such regulations 
incorporate requirements specifically 
set forth in law)’’ (emphasis added)). 
UMRA section 102 defines “regulation” 
by reference to section 658 of Title 2 of 
the U.S. Code, which in turn defines 
“regulation” and “rule’’ by reference to 
section 601(2) of the Regulatory 
Flexibility Act (RFA). That section of 
the RFA defines ‘‘rule” as ‘‘any rule for 
which the agency publishes a notice of 
proposed rulemaking pursuant to 
section 553(b) of the Administrative 
Procedure Act (APA), or any other law 


NPDES general permits are not 
“rules”? under the APA and thus not 
subject to the APA requirement to 
publish a notice of proposed 
rulemaking. NPDES general permits are 
also not subject to such a requirement 
under the Clean Water Act (CWA). 
While EPA publishes a notice to solicit 
public comment on draft general 
permits, it does so pursuant to the CWA 
section 402(a) requirement to provide 
“an opportunity for a hearing.”’ Thus, 
NPDES general permits are not “rules” 
for RFA or UMRA purposes. 

EPA thinks it is unlikely that this 
proposed permit issuance would 
contain a Federal requirement that 
might result in expenditures of $100 
million or more for State, local and 
tribal governments, in the aggregate, or 
the private sector in any one year. The 
Agency also believes that the proposed 
permit issuance would not significantly 
nor uniquely affect small governments. 
For UMRA purposes, “small 
governments” is defined by reference ta 
the definition of “small governmental 
jurisdiction” under the RFA. (See 
UMRA section 102(1), referencing 2 
U.S.C. 658, which references section 
601(5) of the RFA.) “Small 
governmental jurisdiction’’ means 
governments of cities, counties, towns, 
etc., with a population of less than 
50,000, unless the agency establishes an 
alternative definition. The proposed . 
permit issuance also would not 
uniquely affect small governments 
because compliance with the proposed 


- permit conditions affects small 


governments in the same manner as any 
other entities seeking coverage under 
the permit. 

Dated: July 2, 2002. 
Miguel I. Flores, 


Director, Water Quality Protection Division, 
EPA Region 6. 


[FR Doc. 02—17981 Filed 7-17-02; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL ELECTION COMMISSION 
Sunshine Act Notices 


Agency: Federal Election 
Commission. 

Date & Time: Tuesday, July 23, 2002 
at 10 a.m. 
Place: 999 E Street, NW., Washington, 
DC. 

Status: This meeting will be closed to 
the public. 

Items to Be Discussed: 

Compliance matters pursuant to 2 
U.S.C. 437g. 

Audits conducted pursuant to 2 
U.S.C. 437g, 438(b), and Title 26, U.S.C. 


Matters concerning participation in 
civil actions or proceedings or 
arbitration. 

Internal personnel rules and 
procedures or matters affecting a 
particular employee. 

Date & Time: Thursday, July 25, 2002 


at 10 a.m. 


Place: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

Status: This meeting will be opened 
to the public. 

Items to Be Discussed: 
Correction and Approval of Minutes. 
Draft Advisory Opinion 2002-08: David 

Vitter for Congress Committee by 

William J. Vanderbrook, Treasurer. 
Final Rules and Explanation and 

Justification for the Reorganization of 

the Contribution and Expenditure 

Definitions (11 CFR 100.7 and 100.8). 
Administrative Matters. 

Person to Contact for Information: Mr. 
Ron Harris, Press Officer, Telephone: 
(202) 694-1220. 


Mary W. Dove, 

Secretary of the Commission. 

[FR Doc. 02-18260 Filed 7-16-02; 12:00 pm] 
BILLING CODE 6715-01-M 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 
Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than August 
1, 2002. 

A. Federal Reserve Bank of 
Minneapolis (Julie Stackhouse, Vice 
President) 90 Hennepin Avenue, 
Minneapolis, Minnesota 55480-0291: 

1. Kari A. M. and Peter J. Nelson, 
Glenwood, Minnesota, and Paul K. 
Martinson, Eden Prairie, Minnesota; and 


-Eric W. and Kirsten R.M. Nelson, 


Glenwood, Minnesota; to gain control of 
Financial Services of Lowry, Inc., 
Lowry, Minnesota, and thereby 
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indirectly acquire control of Lowry State 
Bank, Lowry, Minnesota. 

Board of Governors of the Federal Reserve 
System, July 12, 2002. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. 02-18058 Filed 7-17-02; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies . 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
Web site at www. ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than August 12, 
2002. 

A. Federal Reserve Bank of New 
York (Betsy Buttrill White, Senior Vice 
President) 33 Liberty Street, New York, 
New York 10045-0001: 

1. KBC Bank NV, Brussels, Belgium; 
to become a bank holding company by 
acquiring 34 percent of the voting shares 
of Nova Ljubljanska Banka d.d., 
Ljubljana, Slovenia, and thereby 
indirectly acquiring voting shares of 
LBS Bank, New York, NewYork. 


Board of Governors of the Federal Reserve 
System, July 12, 2002. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc. 02—18057 Filed 7-17-02; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking © 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 


Bank Holding Company Act (12 U.S.C. 


1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 


Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center Web site at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than August 12, 2002. 


A. Federal Reserve Bank of Chicago 
(Phillip Jackson, Applications Officer) 


230 South LaSalle Street, Chicago, 


Illinois 60690-1414: 


1. Salin Bancshares, Inc., 
Indianapolis, Indiana; to acquire Blue 
River Federal Savings Bank, Edinburgh, 
Indiana, and thereby engage in owning 
and operating a savings and loans 
association, pursuant to § 
225.28(b)(4)(ii) of Regulation Y. 


Board of Governors of the Federal Reserve 
System, July 12, 2002. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc.02—18059 Filed 7-17-02; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL TRADE COMMISSION 


Public Workshop 


AGENCY: Federal Trade Commission. 


ACTION: Notice of public workshop and 
opportunity for comment. 


SUMMARY: The Federal Trade 
Commission (‘“‘FTC”’ or ‘“Commission”’) 
announces a workshop on September 
9th and 10, 2002, on “Health Care and 
Competition Law and Policy.” The 
workshop will focus on the implications 
of competition law and policy for health 
care financing and delivery. The 
workshop will include consideration of 
the impact of competition law and 
policy on the cost, quality, and 
availability of health care, and the 
incentives for innovation in the field. 
The workshop will be held at and 
administered by the FTC. 
DATES: A two-day workshop will be 
held on September 9th and 10th, 2002. 
Any interested person may submit 
written comments responsive to any of 
the topics to be addressed; such 
comments should be submitted no later 
than September 30, 2002. 
ADDRESSES: When in session, the 
workshop will held in Room 432 at the 
FTC headquarters, 600 Pennsylvania 
Avenue, NW., Washington, DC. All 
interested parties are welcome to attend. 
Written comments should be 
submitted in both hard copy and 
electronic form. Six hard copies of each 
submission should be addressed to 
Donald S. Clark, Office of the Secretary, 
Federal Trade Commission, 600 
Pennsylvania Avenue, NW., 
Washington, DC 20580. Submissions 
should be captioned “Comments 
Regarding Competition Law and Policy 
& Health Care.” Electronic submissions 
may be sent by electronic mail to 


_ heclp@ftc.gov. Alternatively, electronic 


submissions may be filed on 3’ inch 
computer disk with a label on the disk 
stating the name of the submitter and 
the name and version of the word 
processing program used to create the 
document. 


FOR FURTHER INFORMATION CONTACT: 
David Hyman, Special Counsel, Office 
of General Counsel, 600 Pennsyivania 
Avenue, NW., Room 568, Washington, 
DC 20580; telephone (202) 326-2622; e- 
mail: 

dhyman@ftc.gov. Detailed agendas for 
the workshop will be available on the 
FTC Home Page (http://www.ftc.gov/ 
ogc/healthcare/index.htm) and through 
Angela Wilson, Staff Assistant, at (202) 
326-3190 shortly before the workshop is 
held. 

SUPPLEMENTARY INFORMATION: Health 
care spending in the United States totals 
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approximately $1.2 trillion per year, or 
14 percent of GDP. Federal, state, and 
local governments account for roughly 
46 percent of health care spending. 
Health care is the second-largest budget 
item for many states. It is exceedingly 
important that competition law and 
policy support and encourage efficient 
delivery of health care products and 
services. Competition law and policy 
should also encourage innovation in the 
form of new and improved drugs, 
treatments, and delivery options. 
Developing and implementing 


competition policy for health care raises . 


complex and sensitive issues. 

The Commission has considerable 
experience in the application of 
competition law and policy to health 
care.1 This workshop will assist the 
Commission by providing timely 
information from varying perspectives 
on the impact of competition law and 
policy on the coverage and delivery 
markets in health care and on 
consumer/patient welfare. The goal is to 
promote dialogue, learning, and 
consensus building among all interested 
parties (including, but not limited to, 
the business, consumer, government, 
legal, provider, insurer, and health 
policy/health services/health economics 
communities). In addition to officials 
from the FTC, providers, academics, 
consumer representatives, employers 
insurers, and managed care 
organizations will be invited to 
participate. 

Issues arising from the application of 
competition law and policy to health 
care have tremendous significance for 
the U.S. economy and consumer/patient 
welfare. The economic significance of 
health care is enormous, and will 
become even more so in the coming 
years. Consumer/patient welfare is 
maximized by a health care system that 
efficiently delivers to Americans the 
services they desire. 

The Commission has an important 
role to play in this regard, through its 
dual areas of regulatory oversight of 
competition and consumer protection. 
Recent enforcement actions include 
several cases involving the 
pharmaceutical industry,? and a number 


1 See, e.g., Health Care Services and Products 
Division, FTC Antitrust Actions in Health Care 
Services and Products, http://www.ftc.gov/bc/ 
heindex/hcupdate0201 18.pdf. 

2 See, e.g., Schering Plough Corp., Dkt No. 9297 
(June 27, 2002) (Initial Decision) (available at http:/ 
/www.ftc.gov/os/caselist/d9297.htm) (claims 
resolved as to American Home Products with a 
consent order on Apr. 2, 2002); Biovail Corp. 
(consent order accepted for public comment, Apr. 
23, 2002); Hoechst Marion Roussel, Inc., Dkt. No. 
9293 (May 8, 2001) (consent order); Abbott 
Laboratories, No. C-3945 (May 22, 2000) (consent 
order) and Geneva Pharmaceuticals, Inc., No. C- 


of cases involving physician groups.* 
Other activity includes a forthcoming 
report from the Commission on generic 
drug competition, and a recent advisory 
opinion from the Bureau of Competition 
regarding “‘partial integration” of a 
physician group in the Denver area.* 
The antitrust bar and academic 
commentators also have raised 
numerous questions about the 
messenger model for negotiation with 
payers, “virtual” integration of 
physician groups, and the future 
direction of competition law and policy 
in an evolving health care market. 

Antitrust analysis traditionally has 
focused on restrictions to price 
competition. Competition routinely 
takes place, however, on both price and 
non-price parameters. Some have 
suggested that competition policy has 
given insufficient weight to non-price 
competition when analyzing particular 
transactions. Others have argued that 
competition policy must co-exist with 
other complicated laws and policies, 
and that the multitude of statutory 
commands sends inconsistent signals to 
providers who are simply trying to obey 
the law. 

The application of competition law 
and policy to health care raises complex 
issues. These issues likely will become 
even more significant in the coming 
years, as health care accounts for an 
increasing share of GDP and of federal, 
state, and local budgets. Thus, a 


_ workshop to explore these issues is 


timely. the workshop is intended to 
further fact gathering, learning, 
dialogue, and discussion among the 
affected parties, and result in a greater 
understanding of and consensus about 
the approaches to policy in these areas 
that are most likely to benefit patients/ 
consumers. 

The workshop on September 9th and 
10th, 2002, will provide a “snapshot” of 
the coverage and delivery markets, and 
review the results of an empirical study 
of antitrust litigation during the past 
fifteen years, and the Commission’s 
recent activity in the area. A variety of 


3946 (May 22, 2000) (consent order); FTC v. Mylan 


- Laboratories et al., (D.D.C., filed Dec. 22, 1998; 


amended complaint filed Feb. 8, 1999) Civ. No. 
1:98CV031149 (http://www.ftc.gov/os/1999/9902/ 
mylanamencmp.htm). 

3 See, e.g., Obstetrics and Gynecology Medical 
Corporation of Napa Valley, No. C-4048 (May 14, 
2002) (consent order); Physician Integrated Services 
of Denver Inc., (consent order accepted for public 
comment, May 13, 2002); Aurora Associated 
Primary Care Physicians, L.L.C., (consent order 
accepted for public comment, May 13, 2002). 

4 Staff Advisory Opinion Re MedSouth, Inc., 
reflected in letter dated February 19, 2002, from 
Jeffrey W. Brennan, Assistant Director, Bureau of 
Competition, to John J. Miles, Ober, Kaler, Grimes 
& Shiver, http://www.flc.gov/bc/adops/ 
medsouth.htm. 


interested parties will be invited to give 
their perspective on the following 
general issues: the effect of competition 
law and policy on the health care 
industry, including the cost, quality, 
and availability of goods and services 
and the incentives for innovation; the 
current enforcement environment; the 
manner in which non-price competition 
(including but not limited to quality of 
care) is factored into competition law 
and policy; the consistency of 
competition law and policy with the 
requirements and incentives created by 
other federal and state laws and 
policies; and whether the 1996 
Statements of Antitrust Enforcement 
Policy in Health Care joint issued by the 
Commission and the Department of 
Justice need to be updated. This list is 
not exhaustive, and parties submitting 
written comments do not have to 
address each issue. 

By direction of the Commission. 
Donald S. Clark, 
Secretary. 
[FR Doc. 02—18115 Filed 7-17-02; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[Program Announcement 02180] 


Centers of Excellence for 
Environmental Public Health Tracking; 
Notice of Availability of Funds 


A. Purpose 

The Centers for Disease Control and 
Prevention (CDC) announces the 
availability of fiscal year (FY) 2002 
funds for a cooperative agreement 
program to support Centers of 
Excellence for Environmental Public 
Health Tracking. This program 
addresses the ‘Healthy People 2010” 
focus areas of Environmental Health and 
Public Health Infrastructure. 

The purpose of the program is to 
provide expertise and support to State 
and local health departments in (1) the 
development and utilization of data 
from State and national environmental 
public health tracking (surveillance) 
networks and (2) the investigation of the 
potential links between health effects 
and the environment. 

Additional information about the 
National Environmental Public Health 
Tracking (surveillance) Network is 
provided in Appendix I. 

Measurable outcomes of the program 
will be in alignment with the following 
performance goal for the National 


| 
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Center for Environmental Health 
(NCEH): Increase the understanding of 
the relationship between environmental 
exposures and health effects. 


B. Authority and Catalog of Federal 
Domestic Assistance Number 


This program is authorized under 
section 301 of the Public Health Service 
Act, [42 U.S.C. section 241], as 
amended. The Catalog of Federal 


Domestic Assistance number is 93.283. . 


C. Eligible Applicants 


Assistance will be provided only to 
United States Schools of Public Health 


accredited by the Council on Education 


of Public Health that are associated with 
or have access to programs in 
environmental epidemiology, 
environmental sciences, health 
education, health communication, 
clinical medicine, and medical 
informatics. Eligibility is limited to 
these applicants because they provide 
(1) the technical expertise in the wide 
range of disciplines needed to further 
develop the theoretical and scientific 
base for environmental public health 
tracking (surveillance) and develop and 
test for new methodology essential to 
support State and local programs; and 
(2) a training ground for the nation’s 
future environmental public health 
workforce. This wide range of 
disciplines and expertise is often 
unavailable or difficult to access by 
State or local public health agencies, yet 
will be required for an environmental 
public health tracking network to fulfill 
all the critical functions of a public 
health surveillance system. 

Note: Title 2 of the United States Code 
section 1611 states that an organization 
described in section 501(c)(4) of the Internal 
Revenue Code that engages in lobbying 
activities is not eligible to receive Federal 
funds constituting an award, grant or loan. 


D. Availability of Funds 


Approximately $2,000,000 is available 
in FY 2002 to fund approximately three 
awards. It is expected that the average 


' award will be $650,000, ranging from 


$550,000 to $750,000. It is expected that 
the awards will begin on or about 
September 30, 2002, and will be made 
for a 12-month budget period within a 
project period of up to three years. 
Funding estimates may change. 

Continuation awards within an 
approved project period will be made 
on the basis of satisfactory progress as 
evidenced by required reports and the 
availability of funds. 


Funding Preferences 


These Centers will serve as sources of 
expertise for recipients of funding for 


the National Environmental Public 
Health Tracking (surveillance) Program 
(Program Announcement 02179); 
prefereyce may be given to the 
establishment of Centers of Excellence 
in different geographic areas of the 
United States. Matching funds are not 
required for this program 
announcement. 
E. Program Requirements 

In conducting activities to achieve the 
purpose of this program, the recipient 
will be responsible for the activities 
under 1. Recipient Activities, and CDC 
will be responsible for the activities 
listed under 2. CDC Activities. 


1. Recipient Activities 


a. Develop and implement a work 
plan to address recipient activities 1.b 
through 1,). 

b. Attend workgroups with 
Environmental Public Health Tracking 
(surveillance) Program partners to 
develop standardized data definitions; 
examine the availability and 
applicability of existing data standards 
and data exchange messages (Industry 
standards include, but are not limited to 
the Health Level Seven (HL7) Reference 
Information Model and its 
vocabularies.); define new data 
specifications based on these standards 
as needed in collaboration with national 
standards setting organizations; define a 
logical data model and data exchange 
messages for implementing the 
Environmental Public Health Tracking 
(surveillance) Network; and set 
standards for completeness, timeliness, 
and quality for the Statewide and 
National Environmental Public Health 
Tracking (surveillance) Network. 

c. Evaluate current surveillance 
methodology and develop innovative, 
cost-effective data collection strategies 
(including consideration of non- 
traditional data sources) that State and 
local health departments can use to 
obtain valid, high quality data on 
environmental health effects, exposures, 
and hazards. 

d. Develop data linkage methods for 
combined analysis of health and 
environmental data that could be 
utilized by State and local 
environmental public health programs 
in building an environmental public 
health tracking (surveillance) network. 

e. Develop statistical algorithms for 
State and local environmental public 
health programs to analyze trends and 
detect patterns of health effects 
occurrence, population exposure, or 
hazard levels in the environment that 
may indicate a problem. 

f. Conduct an epidemiology study 
examining the relationship between a 


health effect, and an environmental 
exposure and/or hazard in collaboration 
with environmental public health 
tracking program partners (see 
information about State and local health 
departments and Program 
Announcement 02179 in Appendix I) 
This will require the development of a 
research protocol for Institutional 
Review Board (IRB) review by all 
cooperating institutions participating in 
the research project. The CDC IRB will 
initially review and approve the 
protocol with a minimum of an annual 
review until the research project is 
completed. 

g. Examine the feasibility of using the 
Environmental Public Health Indicators 
(EPHI) Project (see list of other selected 
references in Appendix I) for 
surveillance in collaboration with State 
and local health departments 
participating in the National 
Environmental Public Health Tracking 
Program (Program Announcement 
02179—see Appendix I). The applicant 
should support State/local health 
departments in determining how 
proposed EPHI fit into identified State 
and local priorities, examining whether 
the proposed EPHI are realistic in terms 
of available data and integration of these 
data, assessing whether the selected 
measures could be useful for State or 
local program and policy planning, and 


- determining the accuracy of selected 


measures for community health 
assessment. 

h. Communicate project 
accomplishments, barriers, and lessons 
learned with Environmental Public 
Health Tracking (surveillance) Program 
partners, and other critical stakeholders 
by attending stakeholders meetings and 
quarterly conference calls, and by 
posting information and query 
responses to an environmental public 
health tracking (surveillance) Web site. 

i. Provide support to State and local 
health departments participating in the 
National Environmental Public Health 
Tracking Program (Program 
Announcement 02179—see Appendix I) 
by developing, disseminating, and 


-evaluating communication strategies for 


health effect, exposure, and hazard 
information from an environmental 
public health tracking (surveillance) 
network that take into account risk 
perception differences among various 
audiences. 

j. In collaboration with State and local 
health departments participating in the 
National Environmental Public Health 
Tracking Program, develop training 
tools and provide training to State and 
local partners. Training activities should 
focus on two of the following areas: 
public health surveillance methods, 
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environmental assessment, 
biomonitoring, evaluation, or risk 
communication. 


2. CDC Activities 


a. Foster relationships among Centers 
of Excellence and State and local health 
departments by assisting in the sharing 
of information through an 
environmental public health tracking 
(surveillance) web site, an annual 
stakeholders meeting, and direct 
interactions. 

b. Convene workgroups to: develop 
standardized data definitions; examine 
the availability and applicability of 
existing data standards and data 
exchange messages (Industry standards 
include, but are not limited to the HL7 
Reference Information Model and its 
vocabularies); define new data 
specifications based on these standards 
as needed in collaboration with national 
standards setting organizations; define a 
logical data model and data exchange 
messages for implementing the 
Environmental Public Health Tracking 
(surveillance) Network; and set 
standards for completeness, timeliness, 
and quality for the Statewide and 
National Environmental Public Health 
Tracking (surveillance) Network. 

c. Participate in designing, 


developing, and evaluating surveillance * 


methods. 

d. Participate in the development of 
statistical algorithms to analyze trends | 
and detect patterns of health effects 
occurrence, population exposure, or 
hazard levels in the environment that 
may indicate a problem. 

e. Participate in the protocol 
development, study implementation, 
data analysis, interpretation of results, 
and dissemination of epidemiology 
study findings including report writing 
and oral presentation. 

f. Assist in the development of a 
research protocol for IRB review by all 
cooperating institutions participating in 
the research project. The CDC IRB will 
initially review and approve the 
protocol with a minimum of annual 
review until the research project is 
completed. 

g. Provide assistance in development 
of training materials on surveillance 
methods, evaluation, risk 
communication, and other topics for 
State and local agencies and other 
Environmental Public Health Tracking 
(surveillance) Program partners. 

h. Assist with dissemination of 
information about strategies for 
communicating health effect. exposure, 
and hazard information from an 
environmental public health tracking 
(surveillance) network. 


F. Content 


Pre-application conference call: Two 
pre-application conference calls will be 
scheduled for interested applicants. 
These will occur August 1, 2002 from 3- 
5 p.m. (eastern standard time [EST]) and 
August 2, 2002 from 1-3 p.m. (EST). 
The purpose of these calls is to review 
program requirements and to respond to 
any questions regarding the program 
announcement. Two calls are scheduled 
in order to provide all applicants the 
opportunity to gather information and 
ask questions. It is not necessary to 
participate in both calls, though 
applicants are welcome to do so if they 
desire. To register to participate, 
applicants should send an e-mail or 
write Regina Seider at rseider@cdc.gov 
<mailto:rseider@cdc.gov> or CDC/ 
NCEH/EHHE, 1600 Clifton Rd. NE, MS— 
E19, Atlanta GA 30333. 


Letter of Intent (LOI) 


A LOI is required for this program. 
The program announcement title and 
number must appear in the LOI. The 
narrative should be no more than two 
pages, double-spaced, printed on one 
side, with one-inch margins, and 
unreduced fonts. Your letter of intent 
will be used to enable CDC to determine 
level of interest in the announcement 
and estimate potential review workload, 
and should include the following 
information: 

1. Program announcement number 
and title 

2. Name, organization, address, 
telephone number, fax number, and e- 
mail address of the Principal 
Investigator(s) 

3. List of key collaborators and 
affiliations. 


Applications 


The program announcement title and 
number must appear in the application. 
Use the information in the Program 
Requirements, Other Requirements, and 
Evaluation Criteria sections to develop 
the application content. Your 
application will be evaluated on the 
criteria listed, so it is important to. 
follow them in laying out your program 
plan. The narrative should be no more 
than 30 pages, double-spaced, printed 
on one side, with one-inch margins, and 
unreduced fonts. 

Applicants should also submit 
appendices including curriculum vitae, 
letters of support, and other similar 
supporting information. The total 
appendices should not exceed 25 pages, 
printed on one side. 

All pages in the application should be 
clearly numbered and a complete index 
to the application and any appendices 


included. All materials should be 
provided in an unbound, one-sided, 
print format, suitable for photocopying. 

The applicant should provide a 
detailed description of first-year 
objectives and activities and briefly 
describe future-year objectives and 
activities. The application must contain 
the following: 


1. Executive Summary (Two Pages, 
Double-spaced) 


Provide a clear concise summary of 
the application, which includes a 
description of the activities to be 
undertaken. 


2. The Narrative 


Should specifically address the 
“Program Requirements” and should 
contain the following sections: 

a. Understanding of the problem 

b. Collaborative relationships 

c. Goals and objectives 

d. Methods 

e. Project management and staffing 


3. Budget and Justification . 


a. Provide a detailed budget and line- 
item justification of all proposed 
operating expenses consistent with the 
program activities described in this 
announcement. 

b. The annual budget should include 
funding for three staff members to make 
three trips to Atlanta, for three days for 
stakeholders meetings or workshops and 
one two-day trip to Atlanta for a reverse 
site visit. 

c. If applicable, applicants requesting 
monies for contracts should include the 
name of the person or firm to be 
contracted, a description of services to 
be performed, an itemized and detailed 
budget including justification, the 
period of performance and the method 
of selection. 

d. Funding levels for years two to 
three should be estimated. 


G. Submission and Deadline 
Letter of Intent (LOI) 


On or before August 5, 2002, submit 
the LOI to the Grants Management 
Specialist identified in the ‘Where to 
Obtain Additional Information”’ section 
of this announcement. 


Application 


Submit the original and two copies of 
PHS 5161-1 (OMB Number 0920-0428). 
Forms are available at the following 
Internet address: http://www.cdc.gov/ 
od/pgo/forminfo.htm. Forms may also 
be obtained by contacting the Grants 
Management Specialist identified in the 
“Where to Obtain Additional 
Information” section of this 
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announcement. Forms may not be 
submitted electronically. 

Application forms must be submitted 
in the following order: 

Cover Letter 

Table of Contents 

Application 

Budget Information Form 

Budget Justification 

Checklist 

Assurances 

Certifications 

Disclosure Form 

HIV Assurance Form (if applicable) 

Human Subjects Certification (if 

applicable) 
Indirect Cost Rate Agreement (if 
applicable) 

Executive Summary 

Narrative 

Appendices 


The application must be received by 
5 p.m. EST, August 22, 2002. Submit the 
application to: Technical Information 
Management Section, PA 02180, 
Procurement and Grants Office, Centers 
for Disease Control and Prevention, 
2920 Brandywine Road, Room 3000, 
Atlanta, GA 30341-4146. 

Deadline: Letters of intent and 
applications shall be considered as 
meeting the deadline if they are 
received before 5 p.m. EST on the 
deadline date. Applicants sending 
applications by the United States Postal 
Service or commercial delivery services 
must ensure that the carrier will be able 
to guarantee delivery of the application 
by the closing date and time. If an 
application is received after closing due 
to (1) carrier error, when the carrier 
accepted the package with a guarantee 
for delivery by the closing date and 
time, or (2) significant weather delays or 
natural disasters, CDC will upon receipt 
of proper documentation, consider the 
application as having been received by 
the deadline. 

Applications that do not meet the 
above criteria will not be eligible for 
competition and will be discarded. 
Applicants will be notified of their 
failure to meet the submission 
requirements. 


H. Evaluation Criteria 


Applicants are required to provide 
Measures of Effectiveness that will 
demonstrate the accomplishment of the 
various identified objectives of the grant 
or cooperative agreement. Measures of 
Effectiveness must relate to the 
performance goal (or goals) as stated in 
section Purpose” of this 
announcement. Measures must be 
objective and quantitative and must 
measure the intended outcome. These 
Measures of Effectiveness shall be 


submitted with the application and 
shall be an element of evaluation. 

Each application will be evaluated 
individually against the following 
criteria by an independent review group 
appointed by CDC: 


1. Methods (35 points) 


The extent to which the applicant has 
clearly described the proposed methods 
to carrying out the various activities 
listed under section E. This includes a 
description of the rationale for selection 
of specific approaches and sound 
scientific methods for conducting 
surveillance, evaluations, and other 
activities. The extent to which the 
applicant describes methods to evaluate 
training, communications strategies, the 
impact of new surveillance and linkage 
methods and statistical algorithms on 
State/local health departments’ ability 
to implement environmental public 
health tracking (surveillance). 

In order to address CDC policy 
requirements, the following should also 
be addressed: Does the application 
adequately address the CDC Policy 
requirements regarding the inclusion of 
women, ethnic, and racial groups in the 
proposed research. This includes: 

a. The proposed plan for the inclusion 
of both sexes and racial and ethnic 
minority populations for appropriate 
representation. 

. The proposed justification when 
representation is limited or absent. 

c. A statement as to whether the 
design of the study is adequate to 
measure differences when warranted. 

d. A statement as to whether the plans 
for recruitment and outreach for study 
participants includes the process of 
establishing partnerships with 
community or communities and 
recognition of mutual benefits. 


2. Project Management and Staffing (20 
points) 

The extent to which roles and 
responsibilities are clearly delineated 
and management of coordination across 
various groups described. The extent to 
which the proposed staffing and staff 
experience and backgrounds as they 
relate to their roles and responsibilities 
indicate that the applicant is capable of 
carrying out this program. The 
resumes \curricula vita of key personnel 
should be included in the application. 


3. Understanding of the Problem (15 
points) 

The extent to which the applicant has 
a clear, concise understanding of the 
requirements, objectives, and purpose of 
the cooperative agreement. The extent to 
which the application reflects an 
understanding of issues relating to 


health effect surveillance, the measuring 
or estimating of exposures, and 
environmental hazard information 
systems. The extent to which the 
applicant recognizes the utility, 
complexity, and challenges relating to 
the development of a state-wide and 
national environmental public health 
tracking (surveillance) network with 
direct electronic reporting and linkage 
capabilities, analysis requirements, 
impact on public health infrastructure 
and capacity, and the importance of 
information dissemination. 


4. Collaborative Relationships (15 
points) 


The extent to which the applicant 
identifies key partners to carry out 


- proposed activities and provides 


evidence that these organizations/ 
agencies support and will be actively 
involved in carrying out the project. 
Letters of support from appropriate 
personnel, such as department chairs, 
must be provided if applicant is 
utilizing affiliate institutions to provide 
expertise in environmental 
epidemiology, environmental sciences, 
health education, health 
communication, clinical medicine, or 
medical informatics. The extent to 
which the applicant describes past and 
current collaborations with State. and 
local health and environmental 
agencies, professional organizations, 
community-based organizations, and 
other relevant organizations will be 
considered. 


5. Goals and Objectives: (15 points) 


The extent to which the applicant 
clearly describes (a) short- and long- 
term goals; (b) project objectives that are 
specific, measurable and realistic; (c) an 
implementation schedule that is 
reasonable and appropriately reflects 
major steps in recipient activities. 


6. Budget and Justification (Not Scored) 


The extent to which the proposal 
demonstrates appropriateness and 
justification of the requested budget 
relative to the activities proposed. 


7. Human Subjects Protection (Not 
Scored) 


The extent to which the application 
adequately address the requirements of 
Title 45 CFR part 46 for the protection 
of human subjects. (Not scored; 
however, an application can be 
disapproved if the research risks are 
sufficiently serious and protection 
against risks is so inadequate as to make 
the entire application unacceptable). 
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I. Other Requirements 


Technical Reporting Requirements 


Provide CDC with the original plus 
two copies of: 

1. Semi-annual progress reports (The 
progress report will include a data 
requirement that demonstrates measures 
of effectiveness). The progress report 
shall include the following items: 

a. A brief project description 

b. A comparison of actual 
accomplishments to the goals and 
objectives established for the period 

c. In the case that established goals 
and objectives may not be accomplished. 
or are delayed, documentation of both 
the reason for the deviation and the 
anticipated corrective action or a 
request for deletion of the activity for 
the project 

d. A financial summary of obligated 
dollars to date as a percentage of total 
available dollars 

e. Other pertinent information (i.e. 
curriculum vitae for new key 
personnel). 

2. Financial status report, no more 

. than 90 days after the end of the budget 
period. 

3. Final financial and performance. 
reports, no more than 90 days after the 
end of the project period. 

Send all reports to the Grants 
Management Specialist identified in the 
“Where to Obtain Additional 
Information” section of this 
announcement. 

The following additional 
requirements are applicable to this 
program. For a complete description of 
each, see Attachment II of the 
application kit. 

AR-1 Human Subjects Requirements 

AR-2 Requirements for Inclusion of 
Women and Racial and Ethnic 
Minorities in Research 

AR-7 Executive Order 12372 Review 

AR-9 Paperwork Reduction Act 
Requirements 

AR-10 Smoke-Free Workplace 
Requirements 

AR-11 Healthy People 2010 

AR-12 Lobbying Restrictions 

AR-22 Research Integrity 


J. Where To Obtain Additional 
Information 


This and other CDC announcements, 
the necessary applications, and 
associated forms can be found on the 
CDC Home Page Internet address—hitp:/ 
/www.cdc.gov. Click on “Funding” then 
“Grants and Cooperative Agreements.” 

For business management technical 
assistance, contact: Sonia Rowell, 
Grants Management Specialist, 
Procurement and Grants Office, Centers 
for Disease Control and Prevention, 


Announcement, PA 02180, 2920 
Brandywine Road, Room 3000, Atlanta, 
GA 30341-4146, Telephone number: 
(770) 488-2724, Email address: 
srowell@cdc.gov. 

For program technical assistance, 
contact: Amanda Niskar, National 
Center for Environmental Health, 
Centers for Disease Control and 
Prevention, 1600 Clifton Rd, NE., MS— 
E19, Atlanta, GA 30338, Telephone 
number: (404) 498-1371, Email address: 
aniskar@cdc.gov. 


Dated: July 11, 2002. 
Sandra R. Manning, 


Director, Procurement and Grants Office, 
Centers for Disease Control and Prevention. 


Appendix I 


National Environmental Public Health 
Tracking Network 


Public health surveillance is the ongoing, 
systematic collection, analysis, 
interpretation, and dissemination of data on 
health effects in a population for the purpose 
of preventing and controlling morbidity and 
mortality. An environmental public health 
tracking (surveillance) network allows 
linkage and reporting of data available from 
health effects surveillance data, exposure 


. data (measures of contaminants in the human 


body), and environmental hazard data 
(measures of contaminants in the 
environment). A coordinated and integrated 
environmental public health tracking 
(surveillance) network will (1) provide 
information on levels of contaminants in the 
environment from available monitoring data, 
levels of actual exposure in the population, 
health effect rates, and spatial and temporal 
trends; (2) facilitate research on possible 
associations between health effects and 
exposures/hazards; and (3) measure the 
impact of interventions such as regulatory 
and prevention strategies. With this 
information, federal, state and local agencies 
will be better prepared to develop and 
evaluate effective public health action to 
prevent or control diseases across our nation. 
Thacker et al., 1996, have provided 
additional information about environmental 
public health tracking (surveillance). 

In fiscal year 2002, Congress appropriated 
funds to the Centers for Disease Control and 
Prevention (CDC) for “development and 
implementation of a nationwide 
environmenta! public health tracking 
network and capacity development in 
environmental health in state and local 
health departments”. Toward this end, CDC 
is currently soliciting proposals from State 
and local health departments. Applicants for 
funding as Centers for Excellence in 
Environmental Public Health Tracking 
should refer to Program Announcement 
02179 for additional information about the 
program activities to be conducted by State 
and local health departments. (Internet 
address provided in reference list) 

It is important to note that the national 
Environmental Public Health Tracking 
Program deals specifically with non- 
infectious diseases and other health effects 


with known or possible associations with 
environmental exposures. Health effects may 
include: birth defects, developmental 
disabilities, asthma, chronic respiratory 
disease, cancer, and neurological diseases. 
This list is not comprehensive. Additional 
environmentally related health effects 
targeted by “Healthy People 2010” and of 
interest to this program include health effects 
such as lead poisoning, pesticide poisoning, 
methemoglobinemia, and carbon monoxide 
poisoning. 

The applicant should also refer to ‘Healthy 
People 2010” for a list of targeted 
environmental factors included in the 
Environmental Health focus area. These 
include objectives for reducing human 
exposure to pesticides, heavy metals, 
persistent chemicals (such as dioxin), 
organochlorine compounds, air contaminants 
(outdoor and indoor), and other 
environmental contaminants. 


References 


¢ Thacker SB, Stroup DF, Parrish RG, 
Anderson HA. Surveillance in Environmental 
Public Health: Issues, Systems, and Sources. 
American Journal of Public Health, 
86(5):633-8; 1996. 

e “Healthy People 2010”: http// 
www.health.gov/healthypeople. 

e National Environmental Public Health 
Tracking Program, Program Announcement 
02179: http://www.cdc.gov/od/pgo/funding/ 
grantmain.htm. 

e PEW Environmental Health Commission 
Reports: “America’s Environmental Health 
Gap: Why the Country Needs a Nationwide 
Health Tracking Network”: http:// 
healthyamericans.org/resources/reports/ 
healthgap.pdf. 

Other Selected References 

e CDC Environmental Public Health 

Indicators Project: http://www.cdc.gov/nceh/ 


tracking/indicators.htm. 
e CDC National Electronic Disease 


Surveillance System (NEDSS): http:// 


www.cdc.gov/nedss. 

e CDC Updated Guidelines for Evaluating 
Public Health Surveillance Systems: http:// 
www.cdc.gov/mmwr/pdf/rr/rr5013.pdf. 

e Environmental Protection Agency’s 
National Environmental Information 
Exchange Network: The Information 
Integration Initiative: http://www.epa.gov/ 
oei/iiilive.htm. 

—National Environmental Information 
Exchange Grant Program: http:// 
www.epa.gov/neengprg. 

—State/EPA Information Management 
Workgroup: http://www.epa.gov/ 
oei/imwg/. 

—Environmental Data Standards Council: 
http://www.epa.gov/edsc. 

e Public Health Data Conceptual Model: 
http://www.cdc.gov/nedss/DataModels/ 
index.html. 

e Public Health Information Technology 
Functions and Specifications (for Emergency 
Preparedness and Bioterrorism): http:// 
www.cdc.gov/cic/functions-specs. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[Program Announcement 02184] 


Monitoring Trends in Prevalence of 
Sexually Transmitted Disease (STD), 
Tuberculosis (TB), and Human 
immunodeficiency Virus (HIV) Risk 
Behaviors Among Men Who Have Sex 
With Men (MSM): Notice of Availability 


of Funds; Amendment 


A notice announcing the availability 
of Fiscal Year (FY) 2002 funds for a 
competitive cooperative agreement for 
Monitoring Trends in Prevalence of 
STD, TB, and HIV Risk Behaviors 
among (MSM) in facilities providing 
health services to this population was 
published on July 9, 2002, Volume 67, 
Number 131, pages 45520-45523. The 
notice is amended as follows: On page 
45521, column 3, Paragraph “F. 
Content’, Letter of Intent (LOJ), and on 
page 45522, column 1, Paragraph “‘G. 
Submission and Deadline’, the 
following change is made: An (LOI) is 
not required for this program. 


Dated: July 11, 2002. 
Sandra R. Manning, 


Director, Procurement and Grants Office, 
Centers for Disease Control and Prevention. 


[FR Doc. 02—18108 Filed 7—17—02; 8:45 am] 
BILLING CODE 4163—18-P > 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[Program Announcement 02179] 


National Environmental Public Health 
Tracking Program; Notice of 
Availability of Funds 


A. Purpose 

The Centers for Disease Control and 
Prevention (CDC) announces the 
availability of fiscal year (FY) 2002 
funds for a cooperative agreement 
program to support development ofa - 
National Environmental Public Health 
Tracking (Surveillance) Program. This 
program addresses the ‘‘Healthy People 
2010” focus areas of Environmental 


Health and Public Health Infrastructure. 


The purposé of this program is to (1) 
develop plans and components of a 
standards-based, coordinated, and 
integrated environmental public health 
tracking (surveillance) system at the 
state and national level that allows 
linkage and reporting of health effects 


data with human exposure data and 
environmental hazard data; and (2) to 
increase environmental public health 
capacity at the local, state, and national 
level. 

This program deals specifically with 
chronic diseases and other non- 
infectious health effects that may be 
related to exposure to chemicals, 
physical agents, biomechanical 
stressors, or biologic toxins in the 
environment. Appendix I provides 
background information about 
environmental public health tracking 
(surveillance) and further describes the 
health effects and environmental factors 
targeted by this program. The need for 
an environmental public health tracking 
(surveillance) network was well 
documented by. the Pew Environmental 
Health Commission in its report 
“America’s Environmental Health Gap: 
Why the Country Needs a Nationwide © 
Health Tracking Network’’. The Internet 
address of this report is available in 
Appendix II. 

Measurable outcomes of the program 
will be in alignment with the following 
performance goal for the National 
Center for Environmental Health 
(NCEH): Increase the understanding of 
the relationship between environmental 
exposures and health effects. 

This program announcement contains 
two separate projects, Part A and Part B, 
in order to accommodate differences in 
existing environmental public health 
capacity and infrastructure at the state 
and local level. The applicant can only 
apply for Part A or Part B, but not both. 
These projects will move the nation 
toward improved environmental public 
health surveillance and response 


’ capacity for development of the 


National Environmental Public Health 
Tracking (surveillance) Network: 

Part A: Planning, capacity building, 
and developing or enhancing health 
effect, exposure, and/or hazard 
surveillance systems that can be 
integrated into a statewide and national 
environmental public health tracking 
(surveillance) network. 

Part B: Developing a blueprint for 
environmental public health tracking, 
developing or enhancing exposure and/ 
or health effect surveillance systems and 
conducting projects to (1) demonstrate 
feasibility, (2) develop surveillance 
methods, and (3) assess the utility of 
linking and reporting health effect data 
with exposure and/or hazard data for 
the purpose of guiding appropriate 
public health action or practice. 

Both the CDC and the Environmental 
Protection Agency (EPA) have other 
large ongoing efforts to develop, 
standardize, and promote electronic 
reporting of data and to improve 


related to this program announcement). 


collaboration across categorical 
programs. For example, currently all 
states have received funding from CDC 
to move toward implementation of the 
National Electronic Disease Surveillance 
System (NEDSS) (which to date has 
focused on infectious disease reporting) 
and bioterrorism preparedness. 
Appendix II contains the Internet 
addresses for NEDSS, the Public Health 
Information Technology Functions and 
Specifications (for Emergency 
Preparedness and Bioterrorism), and a 
list of state NEDSS coordinators. The 
Internet addresses for information on 
EPA’s National Environmental 
Information Exchange Network are also 
provided in Appendix II. 


B. Authority and Catalog of Federal 
Domestic Assistance Number 


This program is authorized under 
section 301 of the Public Health Service 
Act, [42 U.S.C. 241], as amended. The 
Catalog of Federal Domestic Assistance 
number is 93.283. 

C. Eligible Applicants 

Assistance will be provided only to 
the health departments of States or their 
bona fide agents, including the District 
of Columbia. In consultation with 
States, assistance may be provided to 
the local health departments of Chicago 
IL, Houston TX, New York City, NY, 
Philadelphia PA, and Los Angeles 
County CA. Competition is limited to . 
accommodate legislative appropriations 
language, which specifies capacity 
development of environmental health at 
state and local health departments. 

These state/local health departments 
are invited to apply under either Part A 
or Part B of this announcement, but not 
both. Only one application will be 
accepted from eligible applicants. 

The intent of this announcement is to 
build partnerships between and within 
environmental and health agencies/ 
departments/staff, applicants under 
both Part A and Part B must 
demonstrate that their program will be 
a collaborative effort by including the 
following with their application: 

1. A letter of intent signed by both the 
state (or local) Secretary/Director of 
Health or equivalent and the state (or 
local) Secretary/Director of 
Environmental Quality/Protection/ 
Natural Resources or the equivalent 
agency/department confirming that 
partnerships exist or will be developed: 

a. Across Health and Environmental 
Agencies/Departments. (Evidence of a 
partnership may be a confirmation of an 
existing memorandum of understanding 
(MOU) between Health and © 
Environment that covers activities 
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b. Between appropriate organizational 
units within each Agency/Department. 

c. If Health and Environment are 
organized under one State/local agency/ 
department, a letter of intent from the 
Secretary/Director or equivalent of that 
agency/department confirming that 
partnerships exists or will be developed 
across appropriate organizational units 
within the Agency/Department is 
required. 

2. Designation of public health liaison 
within the environmental agency/ 
department and an environmental 
liaison within the health agency/ 
department. 

3. Eligible local health departments 
must provide assurances that activities 
related to this program will be 
coordinated with the State Health 
Department. 

4. If the applicant is a bona fide agent 
of the State/local health department, a 
letter from the State/local health 
department designating the applicant as 
such must be provided. 

These documents should be placed 
directly behind the face page (first page) 
of your application. Applications that 
fail to submit evidence requested above 
will be considered non-responsive and 
returned without review. 


Note: Title 2 of the United States Code 
section 1611 states that an organization 
described in section 501(c)(4) of the Internal 
Revenue Code that engages in lobbying 
activities is not eligible to receive Federal 
funds constituting an award, grant or loan. 


D. Availability of Funds 
Part A 


Approximately $6,000,000 is available 
in FY 2002 to fund approximately ten 
awards. It is expected that the average 
award will be $500,000, ranging from 
$400,000 to $600,000. It is expected that 
the awards will begin on or about 
September 30, 2002, and will be made 
for a 12—month budget period within a 
project period of up to three years. 
Funding estimates may change. 


Part B 


Approximately $4,000,000 is available 
in FY 2002 to fund approximately five 
awards. It is expected that the average 
award will be $700,000, ranging from 
$600,000 to $800,000. It is expected that 
the awards will begin on or about 
September 30, 2002, and will be made 
for a 12-month budget period within a 
project period of up to three years. 
Funding estimates may change. 

Continuation awards within an 
approved project period will be made 
on the basis of satisfactory progress as 
evidenced by required reports and the 
availability of funds. 


Matching funds is not a requirement 
for this program announcement. 


E. Program Requirements 


In conducting activities to achieve the 
purpose of this program, the recipient 
will be responsible for the activities 
under 1. Recipient Activities, and CDC 
will be responsible for the activities 
listed under 2. CDC Activities. 


1. Recipient Activities 
Part A 


a. Develop and implement a work 
plan to address recipient activities 1.b. 
through 1.0 for Part A funding. 

b. Evaluate existing environmental 
public health capacity and health 
surveillance and environmental 


monitoring and biomonitoring activities. . 


(1) Assess the capacity of health/ 
environmental staff to analyze and build 
an environmental public health tracking 
network and to respond to potential 
environmental health problems. Identify 
training needs. 

(2) Develop a comprehensive 
inventory of existing hazard and 
exposure monitoring and non-infectious 
health effect surveillance systems 
maintained at the state and local level. 

(a) Describe the purpose and 
operation of the system and the 
resources used to operate the system as 
discussed in CDC’s Updated Guidelines 
for Evaluating Public Health 
Surveillance Systems (Internet address 
for this document is listed in Appendix 
Il) and refer to Appendix IV for 
Guidance for Preliminary Inventory and 
Future Assessment of Health 
Surveillance and Environmental 
Monitoring Information Systems. 

(b) Describe how these systems have 
been used to affect public health action 
and policy. 

(c) Evaluate existing organization, 
personnel, and technical infrastructure 
against CDC’s Public Health Information 
Technology Functions and 
Specifications (for Emergency 
Preparedness and Bioterrorism) and 
NEDSS and EPA National 
Environmental Information Exchange 
Network architecture and specifications, 
and identify issues to be addressed for 
integrating/linking data and establishing 
the Environmental Public Health 
Tracking (surveillance) Network. 

c. Develop partnerships with local, 
state, tribal, and Federal governments; 
health care providers; non-governmental 
organizations; and private for profit and 
nonprofit groups whose participation is 
critical to the success of the program. 
Partners should participate in the 
planning of a coordinated and 
integrated environmental public health 
tracking (surveillance) network. 


d. Establish a planning consortium 
consisting of technical experts, 
community members and other key 
stakeholders who can provide 
substantive recommendations on 
planning and implementing a 
coordinated and integrated 
environmental public health tracking 
(surveillance) network. This group 
should meet at least quarterly to assist 
in planning. 

e. Identify needs and concerns of 
governmental and non-governmental 
data users and stakeholders. Refer to the 
Protocol for Assessing Community 
Excellence in Environmental Health 
(PACE EH) for examples of how to 
generate citizen input (The PACE EH 
website is listed in Appendix II). 

f. Prioritize state/local/other 
stakeholders’ needs related to tracking 
of health effects, exposures, and 
hazards. 

g. Examine existing state legislation 
and/or regulations to determine if 
additional authority is required to 
collect new data, integrate data, and 
share data (with appropriate security 
and confidentiality restrictions). 

h. Develop training tools and provide 
training to state and local staff on 
surveillance methods, environmental 
assessment, biomonitoring, evaluation, 
risk communication, and other topics in 
collaboration with the Centers of 
Excellence for Environmental Public 
Health Tracking (see Appendix III). 

i. priority health 
effects, exposure, and/or hazard 
surveillance systems identified in 
Activity f. This effort can supplement 
existing activities, but funding 
associated with this effort should not 
supplant existing funding. 

j. Develop a plan for staged 
development of a standard-based 
environmental public health tracking 
(surveillance) network that allows direct 
electronic data reporting and linkage 
within and across health effect, 
exposure, and hazard data and can 
interoperate with other public health 
systems. It is expected that the 
architecture and information technology 
functions and specifications used for 
enhancing existing data systems and 
developing an overall plan for the 
Environmental Public Health Tracking 
(surveillance) Network will be 
compatible with those being developed 
under other programs such as NEDSS, 
Bioterrorism, and EPA’s National 
Environmental Information Exchange 
Network. (See Appendix II for the 
Internet addresses and a list of state 


_NEDSS coordinators). The 


Environmental Public Health Tracking 
(surveillance) Network should be based 
on specifications and an environmental 
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public health tracking logic model(s) as 
addressed in Activity m. below. These 
will follow data and technical 
specifications derived from industry 
standards for data types, code sets and 
vocabularies, messages for data 
exchange, and technology systems 
standards as available. 

k. Discuss project accomplishments, 
barriers, and lessons learned with 
Environmental! Public Health Tracking 
(surveillance) Program partners and 
other critical stakeholders by attending 
quarterly conference calls, attending 
meetings, and by posting information 
and queries to an environmental public 
health tracking website. 

1. Develop and evaluate strategies for 
communicating information generated 
by an environmental public health 
tracking network and related program 
activities to diverse audiences. 

m. Attend workgroups with 
Environmental Public Health Tracking 
(surveillance) Program partners 
(Appendix III) to develop standardized 
data definitions; examine the 
availability and applicability of existing 
data standards and data exchange 
messages (Industry standards include, 
but are not limited to the Health Level 
Seven (HL7) Reference Information 
Model and its vocabularies.); define new 
data specifications based on these 
standards as needed in collaboration 
with national standards setting 
organizations; define a logical data 
model and data exchange messages for 
implementing the Environmental Public 
Health Tracking (surveillance) Network; 
and set standards for completeness, 
timeliness, and quality for the Statewide 
and National Environmental Public 
Health Tracking (surveillance) Network. 

n. Evaluate new/improved 
surveillance methods, training 
activities, and the impact of increased 
capacity on the applicant’s ability to 
progress toward development of an 
integrated environmental public health 
tracking (surveillance) network. Refer to 
the Morbidity and Mortality Weekly 
Report titled “Framework for Program 
Evaluation in Public Health” (See 
Appendix II for website). 

o. Examine the feasibility of using the 
Environmental Public Health Indicators 
(EPHI) Project for surveillance in 
collaboration with Centers of Excellence 
for Environmental Public Health 
Tracking (Appendix III). (See Appendix 
II for CDC EPHI Project website). 
Determine how proposed EPHIs fit into 
identified state and local priorities, 
examine whether the proposed EPHIs 
are realistic in terms of available data 
and integration of these data, assess 
whether the selected measures could be 
useful for state or local program and 


policy planning, and determine the 
accuracy of selected measures for. 
community health assessment. 


Part B 


a. Develop and implement a work 
plan to address recipient activities 1.b 
through 1.0 for Part B funding. 

b. Prioritize state and local needs 
related to tracking of health effects, 
exposures, and hazards with the goal of 
incorporating these data into an 
environmental public health tracking 
(surveillance) network. This effort 
should take into account gaps in types 
of health effect surveillance, 
environmental exposure, and hazard 
information systems currently available 
to the applicant, the timeliness of 
reporting, completeness (in terms of 
population, facility, locales covered), 
data quality, technical infrastructure, 
compatibility with NEDSS and EPA’s 
National Environmental Information 
Exchange Network, inclusion of data 
elements that would allow linkage to 
data sets, and stakeholders’ needs (see 
Appendix IV for Guidance for 
Preliminary Inventory and Future 
Assessment of Health Surveillance and 
Environmental Monitoring Information 
Systems). The applicant may refer to 
(PACE EH) for examples of how to 
generate citizen input. (Appendix II). 

c. Develop partnerships related to the 
development and implementation of the 
environmental public health tracking 
(surveillance) network with local, state, 
tribal, and Federal governments, health 
care providers and non-governmental 
organizations and other for-profit and 
nonprofit groups. 

d. Establish a planning consortium 
consisting of technical experts, 
community members and other key 
stakeholders who can provide 
substantive recommendations on 
planning and implementing a 
coordinated and integrated 
environmental public health tracking 
(surveillance) network. This group 
should meet at least quarterly. 

e. Examine existing state/local 
legislation and/or regulations to 
determine if additional authority is 
required to collect new data, integrate 
data, and share data (with appropriate 
security and confidentiality 
restrictions). 

f. Develop training tools and provide 
training to state and local staff on 
surveillance practices, environmental 
assessment, biomonitoring, evaluation, 
and risk communication in 
collaboration with Centers of Excellence 
for Environmental Public Health 
Tracking (Appendix III). 

g. As needed, enhance environmental 
public health capacity and tracking of 


health effects, exposures, and/or 
hazards. This effort can supplement 
existing activities, but funding 
associated with this effort should not 
supplant existing fundiag. 

h. Develop a plan for staged 
development of a standards-based 
environmental public health tracking 
(surveillance) network that allows direct 
electronic data reporting and linkage 
within and across health effect, 
exposure, and hazard data and can 
interoperate with other public health 
systems. It is expected that the 
architecture and information technology 
functions and specifications used for 
enhancing existing data systems and 
developing an overall plan for the 
Environmental Public Health Tracking 
(surveillance) Network will be 
compatible with those being developed 
under other programs such as NEDSS, 
Bioterrorism, and EPA’s National 
Environmental Information Exchange 
Network. (See Appendix II for the 
Internet addresses and a list of state 
NEDSS coordinators). The 
Environmental Public Health Tracking 
(surveillance) Network should be based 
on specifications and an environmental 
public health tracking logic model(s) as 
addressed in Activity m. These will 
follow data and technical specifications 
derived from industry standards for data 
types, code sets and vocabularies, 
messages for data exchange, and 
technology systems standards as 
available. 

i. Implement a project to demonstrate 
(a) an approach for instituting direct 
electronic reporting and linkage of 
health effect data with exposure and/or 
hazard data and (b) the utility of this 
linked data in guiding public health 


‘policy and practice. This project should 


include at a minimum: one or more 
health effects with a possible 
relationship to the environment, one or 
more measures of human exposure, and/ 
or one or more types of environmental 
hazard (as defined in section A and 
Appendix J). Selection of health effects/ 
exposures/hazards should be in line 
with state/local priorities. Additionally, 
the project should include the analysis: 
and dissemination of data in a timely 
manner for use in public health practice 
or environmental protection programs. 
j. Conduct a comprehensive 
evaluation of this project and use 
lessons learned to guide/modify the 
applicant’s plan for establishing an 
environmental public health tracking 
(surveillance) network. Refer to the 
Morbidity and Mortality Weekly Report 
titled “Framework for Program 
Evaluation in Public Health” (See 
Appendix II for website). 
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k. Discuss project accomplishments, 
barriers, and lessons learned with 
Environmental Public Health Tracking 
(surveillance) Program partners and 
other critical stakeholders by attending 
quarterly conference calls, attending 
meetings, and by posting information 
and queries to an environmental public 
health tracking website. 

1. Develop and evaluate strategies for 
communicating information generated 
by an environmental public health 
tracking (surveillance) network and 
related program activities to diverse 
audiences. 

m. Attend workgroups with 
Environmental Public Health Tracking 
(surveillance) Program partners to 
develop standardized data definitions; 
examine the availability and 
applicability of existing data standards 
and data exchange messages (Industry 
standards include, but are not limited to’ 
the HL7 Reference Information Model 
and its vocabularies.); define new data 
specifications based on these standards 
as needed in collaboration with national 
standards setting organizations; define a 
logical data model and data exchange 
messages for implementing the 
Environmental Public Health Tracking 
(surveillance) Network; and set. 
standards for completeness, timeliness, 
and quality for the Statewide and 
National Environmental Public Health 
Tracking (surveillance) Network. 

n. Examine the feasibility of using 
EPHI Project for surveillance in 
collaboration with Centers of Excellence 
for Environmental Public Health 
Tracking (Appendix III). (See Appendix 
II for CDC EPHI Project website). 
Determine how proposed EPHIs fit into 
identified state and local priorities, 
examine whether the proposed EPHIs 
are realistic in terms of available data 
and integration of these data, assess 
whether the selected measures could be 
useful for state or local program and 
policy planning, and determine the 
accuracy of selected measures for 
community health assessment. 

o. Collaborate as needed with 
environmental public health tracking 
partners (Appendix III) on epidemiology 
studies. 

2. CDC Activities 

a. Provide technical assistance in 
work plan development, and the design 
and implementation of program 
activities, including analysis and 
dissemination of data. 

b. Provide coordination between and 
among recipient organizations by 
assisting in the sharing of information 
through an environmental public health 
tracking website, an annual stakeholders 

meeting, and direct interactions. 


c. Coordinate activities at the national 
level between Centers, Institutes and 
Offices at CDC and the Agency for Toxic 
Substances and Disease Registry and 
with other Federal Agencies such as the 
Environmental Protection Agency. 

d. Ensure involvement of other key 
governmental and non-governmental 
partners in planning and development 
of the Environmental Public Health 
Tracking (surveillance) Network. These 
may include the Council of State and 
Territorial Epidemiologists, the 
Environmental Council of States, the 
Association of Public Health 
Laboratories, the Association of State 
and Territorial Health Officials, the 
National Association of City and County 
Health Officers, the National 
Association of Health Data 
Organizations, the American Lung 
Association, the American Medical 
Association, the American Water Works 
Association, Chronic Disease Directors, 
the North American Association of 
Central Cancer Registries, the National 
Birth Defects Prevention Network, and 
others. 

e. Convene workgroups to develop 
standardized data definitions; examine 


. the availability and applicability of 


existing data standards and data 
exchange messages (Industry standards 
include, but are not limited to the HL7 
Reference Information Model and its 
vocabularies.); define new data 
specifications based on these standards 
as needed in collaboration with national 
standards setting organizations; define a 
logical data model and data exchange 
messages for implementing the 
Environmental Public Health Tracking 
(surveillance) Network; and set 
standards for completeness, timeliness, 
and quality for the Statewide and 
National Environmental Public Health 
Tracking (surveillance) Network. 

f. Provide assistance in development 
of training materials on surveillance 
methods, evaluation, risk 
communication, and other topics. 

g. Participate in the protocol 
development, study implementation, 
data analysis, interpretation of results, 
and dissemination of epidemiology 
study findings including report writing 
and oral presentation. 


F. Content 
Pre-Application Conference Call 


Two pre-application conference calls 
are scheduled for interested applicants. 
These will occur August 1, 2002, from 
1 to 3 p.m. (eastern standard time [EST]) 
and August 2, 2002, from 3 to 5 p.m. 
(EST). The purpose of these calls is to 
discuss program requirements and to 
respond to any questions regarding the 


program announcement. Two calls are 
scheduled in order to provide all 
applicants the opportunity to gather 
information and ask questions. It is not 
necessary to participate in both calls, 
though applicants are welcome to do so 
if they desire. To confirm your intent to 
participate and receive a meeting 
agenda and call-in instructions, 
applicants should send an e-mail or 
write Regina Seider at rseider@cdc.gov 
or 1600 Clifton Rd., NE, MS E19, 
Atlanta, GA 30333. 


Letter of Intent (LOT) 


A LOI is required for this program. 
The Program Announcement title and 
number must appear in the LOI. The 
narrative should be no more than two 
pages, double-spaced, printed on one 
side, with one-inch margins, and 
unreduced fonts. Your letter of intent 
will be used to enable CDC to determine 
level of interest in the announcement 
and estimate potential review workload, 
and should include the following 


information: 


a. Number and title of the 
announcement. 

b. Name, organization, address, 
telephone number, fax number, and e- 
mail address of the Principal 
Investigator(s). 

c. Indication as to whether the 
applicant will be applying for Part A or 
Part B. 

d. If applying for Part B, applicants 
should include a very brief description 
of the data linkage demonstration 
project being proposed. 


Applications 


The program announcement title and 
number must appear in the application. 
Use the information in the Program 
Requirements, Other Requirements, and 
Evaluation Criteria sections to develop 
the application content. Your 
application will be evaluated on the 
criteria listed, so it is important to 
follow them in laying out your program 
plan. The narrative should be no more 
than 35 pages, double-spaced, printed 
on one side, with one-inch margins, and 
unreduced fonts. 

Applicants should also submit 
appendices including curriculum vitae, 
letters of support, organizational charts, 
and other similar supporting 
information. The total appendices 
should not exceed 25 pages, printed on 
one side. 

All pages in the application should be 
clearly numbered and a complete index 
to the application and any appendices 
included. All materials should be 
provided in an unbound, one-sided, 
with one-inch margins, suitable for 


photocopying. 
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The applicant should provide a 
detailed description of first-year 
objectives and activities and briefly 
describe future-year objectives and 
activities. The application should 
contain the following: 


Applicants for Part A or Part B 


1. Executive Summary (2 pages, double- 
spaced) 


Provide a clear concise summary of 
the application, which includes a 
description of the type of federal _ 
assistance requested (Part A or B) and 
the activities to be undertaken. 


2. The Narrative 


Should specifically address the 
“Program Requirements” and should 
contain the following sections: 

a. Understanding of the need for 
environmental public health tracking 
(surveillance); 

b. Existing resources and needs; 

c. Collaborative relationships; 

d. Operational plan and methods; 

e. Organizational and program 
personnel capability; 


3. Budget and Justification 


a. Provide a detailed budget and line 
item justification of all proposed 
operating expenses consistent with the 
program activities described in this 
announcement. 

b. The annual budget should include 
funding for three staff members to make 
three three-day trips to Atlanta for ~ 
stakeholders/workgroup meetings and 
one two-day trip to Atlanta for a reverse 
site visit. 

c. If applicable, applicants proposed 
contracts should include the name of 
the person or firm to be contracted, a 
description of services to be performed, 
an itemized and detailed budget 
including justification, the period of 
performance and the method of 
selection. 

d. Funding levels for years two and 
three should be estimated. 


G. Submission and Deadline 
Letter of Intent (LOT) 


On or before August 5, 2002, submit 
the LOI to the Grants Management 
Specialist identified in the “Where to 
Obtain Additional Information” section 
of this announcement. 


Application 

Submit the original and two copies of 
PHS 5161-1 (OMB number 0920-0428). 
Forms are available at the following 
Internet address: www.cdc.gov/od/pgo/ 
forminfo.htm. Forms may also be 
obtained by contacting the Grants 
Management Specialist identified in the 


‘Where to Obtain Additional 

Information” section of this 

announcement. 
Application forms must be submitted 

in the following order: 

Cover Letter 

Table of Contents 

Application 

Budget Information Form 

Budget Justification 

Checklist 

Assurances 

Certifications 

Disclosure Form 

HIV Assurance Form (if applicable) 

Human Subjects Certification (if 
applicable) 

Indirect Cost Rate Agreement (if 
applicable) 


‘Executive Summary 


Narrative 
Appendices 


Application must be received by 5 
p.m. EST, August 22, 2002. 
Applications may not be submitted 
electronically. 

Submit the application to: Technical 
Information Management Section, 
PA#02179, Procurement and Grants 
Office, Centers for Disease Control and 
Prevention, 2920 Brandywine Road, 
Room 3000, Atlanta, GA 30341-4146. 

Deadline: Applications shall be 
considered as meeting the deadline if 
they are received before 5 p.m. EST on 
the deadline date. Applicants sending 
applications by the United States Postal 
Service or commercial delivery services 
must ensure that the carrier will be able 
to guarantee delivery of the application 
by the closing date and time. If an 
application is received after closing due 
to (1) carrier error, when the carrier 
accepted the package with a guarantee 
for delivery by the closing date and 
time, or (2) significant weather delays or 
natural disasters, CDC will upon receipt 
of proper documentation, consider the 
application as having been received by 
the deadline. 

Applications, which do not meet the 
above criteria, will not be eligible for 
competition and will be discarded. 
Applicants will be notified of their 
failure to meet the submission 
requirements. 


H. Evaluation Criteria 


Applicants are required to provide 
Measures of Effectiveness that will 
demonstrate the accomplishment of the 
various identified objectives of the grant 
or cooperative agreement. Measures of 
Effectiveness must relate to the 
performance goal (or goals) as stated in 
section Purpose” of this 
announcement. Measures must be 
objective and quantitative and must 


measure the intended outcome. These 
Measures of Effectiveness shall be 
submitted with the application and 
shall be an element of evaluation. 

An independent review group 
appointed by CDC will evaluate each 
application individually against the 
following criteria: 


Applications for Part A 


1. Operational Plan and Methods (30 
points) 


The extent to which the applicant has 
clearly described a proposed approach 
to carrying out the activities listed 
under Section E. This includes: (1) 
Descriptions of project objectives that 
are specific, measurable and realistic; 
inclusion of an implementation 
schedule/timeline that is reasonable and 
appropriately reflects major steps in 
recipient activities; (2) sound scientific 
methods for conducting needs ~ 
assessments, evaluations, systems 
analysis and design, data linkage and 
other activities; (3) commitment to using 
existing standards and specifications 
referred to in recipient activities and to 
the development of specifications with 
environmental health tracking partners 
and standards setting organizations; and 
(4) a plan for coordination across 
existing surveillance activities to 
promote the development of a state- 
wide and national network of integrated 
and interoperable public health systems. 

In order to address CDC Policy 
Requirements, the following should also 
be addressed: Does the application 
adequately address the CDC Policy 
requirements regarding the inclusion of 
women, ethnic, and racial groups in the 
proposed research? This includes: 

a. The proposed plan for the inclusion 
of both sexes and racial and ethnic 
minority populations for appropriate 
representation. 

b. The proposed justification when 
representation is limited or absent. 

c. A statement as to whether the 
design of the study is adequate to 
measure differences when warranted. 

d. A statement as to whether the plans 
for recruitment and outreach for study 
participants include the process of 
establishing partnerships with 
community(ies) and recognition of 
mutual benefits. 


2. Existing Resources and Needs (20 
points) 


The extent to which the applicant has 
described the need for funding under 
Part A including the following: (1) A 
description of results from any previous 
needs assessments and inventories of 
hazard, exposure, and health tracking 
(surveillance) or a preliminary 
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assessment and inventory of current 
needs and systems, (2) level of 
integration of current surveillance 
systems, (3) coordination with other 
state programs/initiatives to improve 
surveillance, (4) a description of 
existing and potential data sources, and 
(5)a description of existing computer 
hardware and software. (Guidance for 
Preliminary Inventory and Future 
Assessment of Health Surveillance and 
Environmental Monitoring Information 
Systems is included in Appendix IV.) 


3. Collaborative Relationships (20 
points) 


The extent to which the applicant 
describes past, current and proposed 
collaborations with relevant 
organizations and agencies within the 
state/local government/tribal 
government (if applicable) and provides 
evidence that these organizations/ 
agencies are willing to support and be 
actively involved in carrying out the 
project. 


The extent to which the applicant ~ 
describes past, current and proposed 
collaborations with other relevant 
organizations such as state medical 
associations, national organizations, and 
the Federal Government. 


4. Understanding the Need for 
Environmental Public Health Tracking 
(Surveillance) (15 points) 


The extent to which the applicant has 
a clear, concise understanding of the 
requirements, objectives, and purpose of 
the cooperative agreement. The extent to 
which the application reflects an 
understanding of the utility of 
environmental public health tracking 
(surveillance), the complexity of 
developing a state-wide (or local if 
applicant is not a state) network with 
direct electronic reporting and linkage 
capabilities, integration and 
standardization principles, and the 
importance of data dissemination. 


5. Organizational and Program 
Personnel Capability (15 points). 


The extent to which the proposed 
staffing, organizational structure, staff 
experience and background, job 
descriptions indicate that the applicant 
is capable of carrying out this program. 
The resumes/curricula vita of key 
personnel should be included in the 
application. The applicant should 
document commitment of staff and 
resources from both environment and 
health to the project. The resource 
documentation may be in the form of 
percent time dedicated to the project, in 
kind resources, travel, etc. 


Applications for Part B 


1. Operational Plan and Methods (35 
points) 

The extent to which the applicant has 
clearly described a proposed approach 
to carrying out the activities listed 
under Section E. This includes: (1) 
descriptions of project objectives that 
are specific, measurable and realistic; 
(2) inclusion of an implementation 
schedule/timeline that is reasonable and 
appropriately reflects major steps in 
recipient activities; (3) a protocol for 
conducting the pilot project that is 
methodologically sound, includes key 
stakeholders, and provides adequate 
justification for selection of the specific 
hazard/exposure/health effect data to be 
linked; (4) sound scientific methods for 
conducting needs assessments, 
evaluations, systems analysis and 
design, data linkage and other activities; 
(5) commitment to using existing 
standards and specifications referred to 
in recipient activities and to the 
development of specifications with 
environmental health tracking partners 


and standards setting organizations; and ~ 


(6) a plan for coordination and 
integration across surveillance activities 
to promote the development of a‘state- 
wide and national network of 
interoperable public health systems. 

In order to address CDC Policy 
Requirements, the following should also 
be addressed: Does the application 
adequately address the CDC Policy 
requirements regarding the inclusion of 
women, ethnic, and racial groups in the 
proposed research? This includes: 

a. The proposed plan for the inclusion 
of both sexes and racial and ethnic 
minority populations for appropriate 
representation. 

. The proposed justification when 
representation is limited or absent. 

c. A statement as to whether the 
design of the study is adequate to 
measure differences when warranted. 

d. A statement as to whether the plans 
for recruitment and outreach for study 
participants include the process of 
establishing partnerships with 
community(ies) and recognition of 
mutual benefits. 


1. Existing Resources and Needs (20 
points) 


The extent to which the applicant has 
described the need for funding under 
Part B including the following: (1) A 
description of results from any previous 
needs assessments and inventories of 
hazard, exposure, and health tracking 
(surveillance) or a preliminary 
assessment and inventory of current 
needs and systems, (2) level of 
integration of current surveillance 


systems, (3) coordination with other 
programs/initiatives to improve 
surveillance, (4) a description of 
existing and potential data sources, and 
(5) a description of the needed computer 
hardware and software to replace or 
upgrade existing resources. (See 
Appendix IV for Guidance for 
Preliminary Inventory and Future 
Assessment of Health Surveillance and 
Environmental Monitoring Information 
Systems). 


3. Collaborative Relationships (20 
points) 


The extent to which the applicant 
describes past, current and proposed 
collaborations with relevant 
organizations and agencies within the 
State/local government/tribal 
government (if applicable) and provides 
evidence that these organizations/ 
agencies are willing to support and be 
actively involved in carrying out the 
project. The extent to which the 
applicant describes past, current and 
proposed collaborations with other 
relevant external organizations such as 
state medical associations, national 
organizations, and the Federal 
Government. 


1. Organizational and Program 
Personnel Capability (15 points) 


The extent to which the proposed 
staffing, organizational structure, staff 
experience and background, and job 
descriptions indicate that the applicant 
is capable of carrying out this program. 
The resumes/curricula vitae of key - 
personnel should be included in the 
application. The applicant should 
document commitment of staff and 
resources from both environment and 
health to the project. The resource 
documentation may be in the form of 
percent time dedicated to the project, in 
kind resources, travel, etc. 


5. Understanding of the Need for 
Environmental Public Health Tracking 
(Surveillance) (10 points) 


The extent to which the applicant has 
a clear, concise understanding of the 
requirements, objectives, and purpose of 
the cooperative agreement. The extent to 
which the application reflects an 
understanding of the utility of an 
environmental public health tracking 
(surveillance), the complexity of 
developing a state-wide (or local if 
applicant is not a state) network with 
direct electronic reporting and linkage 
capabilities, and the importance of data 
dissemination. 
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Part A and Part B 


6. Budget and Justification (Not scored) 


The extent to which the proposal 
demonstrates appropriateness and 
justification of the requested budget 
relative to the activities proposed. 


7. Human Subjects Review (Not scored) 


Does the application adequately 
address the requirements of Title 45 
CFR Part 46 for the protection of human 
subjects? (Not scored; however, an 
application can be disapproved if the 
research risks are sufficiently serious 
and protection against risks is so 
inadequate as to make the entire 
application unacceptable). 


I. Other Requirements 


Technical Reporting Requirements 


Provide CDC with the original plus 
two copies of: 

1. Semi-annual progress reports (The 
progress report will include a data 
requirement that demonstrates measures 
of effectiveness). The progress report 
shall include the following items: 

a. A brief project description. 

b. A comparison of actual 
accomplishments to the goals and 
objectives established for the period. 

c. In the case that established goals 
and objectives may not be accomplished 
or are delayed, documentation of both 
the reason for the deviation and the 
anticipated corrective action or a 
request for deletion of the activity for 
the project. 

d. A financial summary of obligated 
dollars to date as a percentage of total 
available dollars. 

e. Other pertinent information (i.e. 
curriculum vitae for new key 
personnel). 

2. Financial status report, no more 
than 90 days after the end of the budget 
period. 

3. Final financial and performance 
reports, no more than 90 days after the 
end of the project period. 

Send all reports to the Grants 
Management Specialist identified in the 
“Where to Obtain Additional 
Information” section of this 
announcement. 

The following additional 
requirements are applicable to this 
program. For a complete description of 
each, see Attachment IV of the 
application kit. 

AR-1 Human Subjects Requirements 
AR-2 Requirements for Inclusion of 

Women and Racial and Ethnic 

Minorities in Research 
AR-7 Executive Order 12372 Review 
AR-9 Paperwork Reduction Act 

Requirements 
Smoke-Free Workplace 
Requirements 


AR-11 Healthy People 2010 
AR-12 Lobbying Restrictions 
AR-22_ Research Integrity 


J. Where To Obtain Additional 
Information 


This and other CDC announcements, 
applications, and associated forms can 
be found on the CDC Home Page 
Internet address—http://www.cdc.gov. 
Click on “Funding” then “Grants and 
Cooperative Agreements.” 

For business management technical 
assistance, contact: Mike Smiley, Grants 
Management Specialist, Procurement - 
and Grants Office, Centers for Disease 
Control and Prevention, 2920. 
Brandywine Road, Room 3000 Atlanta, 
GA 30341-4146, Telephone number: 
(770) 488-2718, Email address: 
msmiley@cdc.gov. 

For program technical assistance, 
contact: Sandy Thames, National Center 
for Environmental Health, Centers for 
Disease Control and Prevention, 1600 
Clifton Rd. NE, MS-E19, Atlanta, GA 
30338, Telephone number:(404) 498— 
1805, Email address: sthames@cdc.gov. 


Dated: July 11, 2002. 
Sandra R. Manning, 


Director, Procurement and Grants Office, 
Centers for Disease Control and Prevention. 


Appendix I 
Background and Scope of Program 


Public health surveillance is the ongoing, 
systematic collection, analysis, 
interpretation, and dissemination of data on 
health effects in a population for the purpose 
of preventing and controlling morbidity and 
mortality. An environmental public health 
tracking (surveillance) network allows 
linkage and reporting of data available from 
health effects surveillance data, exposure 
data (measures of contaminants in the human 
body), and environmental hazard data 
(measures of contaminants in the 
environment). A coordinated and integrated 
environmental public health tracking 
(surveillance) network will (1) provide 
information on levels of contaminants in the 
environment from available monitoring data, 
levels of actual exposure in the population, 
health effect rates, and spatial and temporal 
trends; (2) facilitate research on possible 
associations between health effects and 
exposures/hazards; and (3) measure the 
impact of interventions such as regulatory 
and prevention strategies. With this 
information, federal, state and local agencies 
will be better prepared to develop and 
evaluate effective public health action to 
prevent or control diseases across our nation. 
The applicant may want to review additional 
references listed in Appendix II. ; 

In fiscal year 2002, Congress appropriated 
funds to the Centers for Disease Control and 
Prevention (CDC) for ‘‘development and 
implementation of a nationwide 
environmental public health tracking 
network and capacity development in 
environmental health in state and local 
health departments”. Toward this end, CDC 


is currently soliciting applications from state 
and local health departments through this 
program announcement. 

It is important to note that this program 
announcement deals specifically with non- 
infectious diseases and other health effects 
that may be associated with environmental 
exposures. Health effects may include: birth 
defects, developmental disabilities, asthma 
and chronic respiratory disease, cancer, and 
neurological diseases. Additional 
environmentally related health effects 
targeted by ‘‘Healthy People 2010” and of 
interest to this program include health effects 
such as lead poisoning, pesticide poisoning, 
methemoglobinemia, and carbon monoxide 
poisoning. The applicant should refer to 
“Healthy People 2010” (objective 8-27 and 
related objectives from other focus areas 
[page 8-32]) for a complete list of “Healthy 
People 2010” targeted health effects. (The 
Internet address for “Healthy People 2010” is 
listed in Appendix II). 

Environmental factors targeted by the 
National Environmental Public Health 
Tracking Program include chemicals, 
physical agents, biomechanical stressors, and 
biological toxins. The applicant should 
review the Environmental Health focus area - 
of “‘Healthy People 2010” and the Pew 
Environmental Health Commission report, 
“America’s Environmental Health Gap: Why 
the Country Needs a Nationwide Health 
Tracking Network”’, for more information 
about targeted environmental factors. 
“Healthy People 2010” objectives for 
reducing human exposure to pesticides, 
heavy metals, persistent chemicals (such as 
dioxin), organochlorine compounds, air 
contaminants (outdoor and indoor), and © 
other non-infectious agents contaminating 
the environment are pertinent to this 
environmental public health tracking 
initiative. 

This program offers applicants an 
opportunity to form partnerships between 
state and local health and environmental 
agencies and to bridge across programs 
within each to achieve common goals. 
Appendix II provides examples of other CDC 
surveillance and capacity building projects 
and links to website descriptions for these 
projects. Additionally, the National 
Environmental Public Health Tracking 
program also offers applicants an opportunity 
to form partnerships to develop and carry out 
action plans with non-governmental 
organizations such as CDC funded Centers of 
Excellence for Environmental Public Health 
Tracking (Appendix II), the health insurance 
industry, health provider organizations, and 
non-traditional sources of data. 


Appendix II 
References 


e CDC Environmental Public Health 
Indicators Project: http://www.cdc.gov/ 
nceh/tracking/indicators.htm 

e CDC National Electronic Disease 
Surveillance System (NEDSS): http:// 
www.cdc.gov/nedss. 

Public Health Data Conceptual Model: 
http://www.cdc.gov/nedss/DataModels/ 
index.html. 
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CDC Updated Guidelines for Evaluating 
Public Health Surveillance Systems: http:/ 
Environmental! Protection Agency’s 
National Environmental Information 
Exchange Network: The Information 
Integration Initiative: http://www.epa.gov/ 
oei/iiilive.htm. 

National Environmental Information 
Exchange Grant Program: http:// 
www.epa.gov/neengprg. 

State/EPA Information Management 
Workgroup: http://www.epa.gov/oei/ 
imwg/. 

Environmental Data Standards Council: 
hitp://www.epa.gov/edsc . 

Healthy People 2010: http:// 

www.health.gov/healthypeople. 

e PEW Environmental Health Commission 

Reports: “America’s Environmental Health 

Gap: Why the Country Needs a Nationwide 

Health Tracking Network”: http:// 

healthyamericans.org/resources/reports/ 

healthgap.pdf. 

Protocol for Assessing Community 

Excellence in Environmental Health (PACE 

EH) (Note: First copy is free to‘all Local 

Public Health Agencies): http:// 

www.naccho.org/prod87.cfm. 

Public Health Information Technology 

Functions and Specifications (for 

Emergency Preparedness and 


Bioterrorism): http://www.cdc.gov/cic/ 
function-specs. 

Morbidity and Mortality Weekly Report: 
Sept 17, 1999: 48(rr—11): “‘Framework for 
Program Evaluation in Public Health”: 
http://www.cdc.gov/mmwr/preview/ 
mmwrhtml/rr4811a1.htm. 

Thacker SB, Stroup DF, Parrish RG, 
Anderson HA. Surveillance in 
Environmental Public Health: Issues, 
Systems, and Sources. ‘“‘American Journal 
of Public Health”, 86(5):633—8; 1996. 


Related Projects 


Adult Blood Lead Epidemiology and 
Surveillance Program: http://www.cdc.gov/ 
niosh/ables.html. 

Assessment Initiative: http://www.cdc.gov/ 
epo/dphsi/ai/index.htim. 

ATSDR’s Geographic Analysis Tool for 
Health and Environmental Research 
(GATHER): http://gis.cdc.gov/atsdr. 
Behavioral Risk Factor Surveillance 
System (BRFSS): http://www.cdc.gov/ 
necdphp/brfss/index.htm. 

Birth Defects Surveillance: http:// 
www.cdc.gov/ncbddd/bd/bdsurv.htm. 
Childhood Lead Poisoning Prevention 
Branch: http://www.cdc.gov/nceh/lead/ 
lead.htm. 

Chronic Disease Indicators: http:// 
cdi.hmc.psu.edu. 


NEDSS CoNTACTS 


Council of State and Territorial 
Epidemiologists, Environmental Health 
Indicators: http://www.cste.org/pdffiles/ 
Environmentalpublichealthindicators.pdf. 
Environmental Health Services Branch, 
CDC: http://www.cdc.gov/nceh/ehs/ 
default.htm. 

Evaluation of State Websites for Data 
Dissemination: http://www.cdc.gov/epo/ 
dphsi/ASB/orcmacro.htm. 

Hazardous Substances Emergency Events 
Surveillance: http://www.atsdr.cdc.gov/ 
HS/HSEES. 

National Asthma Control Program: http:// 
www.cdc.gov/nceh/airpollution/asthma/ 
default.htm. 

National Program of Cancer Registries: 
http://www.cdc.gov/cancer/npcr/ 
index.htm. 

NCHS Surveys and Data Collection 
Systems: http://www.cdc.gov/nchs/ 
express.htm. 

Population-based Surveillance of Autism 
Spectrum Disorders and Other 
Developmental Disabilities: hftp:// 
www.cdc.gov/ncbddd/dd/ 
ddautism.htmi#state. 


The Dataweb: hittp://www.thedataweb.org. 
e Youth Risk Behavior Surveillance System 


(YRBSS): http://www.cdc.gov/nccdphp/ 
dash/yrbs. 


Address/Email/Phone 


Contact 

334-206-5325. 

Canyon 

661-2546. 

ry Creek 

CT 06134-0308. 

Peachtree St. 

8356. 


Alabama Department of Public Health, The RSA Tower, 201 Monroe 
Street, Montgomery, AL 36130-3017, cwoernle @ adph.state.al.us, 


Stadium 
rarafat @hit.ci.houston.tx.us, 713-794-9185. 


Chief, Public Health, 527 East 4th Avenue, Suite 7, Anchorage, AK 
99501, Bernard_Jilly@health.state.ak.us, 907-269-7941. 

Epidemiology Program Manager, Infectious Disease Epidemiology 
Section, Arizona Department of Health Services, 3815 N. Black 

Highway, 


Phoenix, Arizona 85015, 


kkomats @hs.state.az.us, 602-230-5932. 
Arkansas Department of Health, 4815 West Markham Street, Slot 
#32, Little Rock, AR 72205, tholmes@healthyarkansas.com, 501— 


Department of Health Svcs., Surveillance and Statistics Section, 601 
N. 7th Street, MS 486, PO Box 942732, Sacramento, CA 94234— 
7320, MStarr1 @dhs.ca.gov, 916-445-5936. 

Colorado Department of Public Health and Environment, 4300 Cher- 

Drive 


South, Denver, Colorado 80246, 


jrmcinty @smtpgate.dphe.state.co.us, 303-692-2256. 

Epidemiology Program Coordinator, Connecticut Department of Pub- 
lic Health, 410 Capitol Avenue, MS 11EP1, Hartford, CT 06134, 
matt.cartter @ po.state.ct.us, 860-245-4405. 

State of Connecticut, Department of Public Health, Director, Division 
of Infectious Diseases, 410 Capitol Avenue, MS#11FDS, Hartford, 


State Epidemiologist, Delaware Division of Public Health, Health 
Monitoring & Program Consultation Section, Jesse Cooper Build- 
ing, Federal and Waters Street, P.O. BOX 637, Dover, DE 19903, 
lhathcock @ state.de.us, 302-739-5617. 

Florida Department of Health Bureau of Epidemiology, 4052 Bald 
Cypress Way, Bin A-12, Tallahassee, FL 32399-172, don- 
ald_ward@doh.state.fl.us, 850-245-4405. 

Surveillance Program Manager, Georgia Division of Public Health, 2 

NW, Suite 
cahoban @dhr.state.ga.us, 404-657-2588. 

Hawaii Department of Health, 1250 Punchbowl Street, Room 443, 
Honolulu, 96813, pveffler@mail.health.state.hi:us, 808-586— 


14.403, Atlanta, GA- 30303, 


Drive, Houston, TX 77054, 
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NEDSS Contacts—Continued 


Contact Address/Email/Phone 


Iilinois Donald Kauerauf llinois Department of Health, 525 West Jefferson Street, Springfield, 
IL 62761, 217-782-3984. 

Illinois Sree Nair 525 West Jefferson Street, Springfield, IL 62761, 
snair @idph.state.il.us, 217-557-0028. 

Hans Messersmith Indiana State Department of Health, Epidemiology Resource Center, 
3D, 2 North Meridian St. Indianapolis, IN 46204, 
hmessers @isdh.state.in.us, 317-233-7861. 

Cort Lohff lowa Department of Public Health, Lucas State Office Building, Des 
Moines, lowa 50319, clohff@idph.state.ia.us, 515-281-4269. 
Gianfranco Pezzino Kansas Department of Health and Environment, 1051 S Landon 
State Office Building, Topeka, KS 66612, 
gpezzino @kdhe.state.ks.us, 785-296-6536. 

Kentucky Michael Auslander Kentucky Department of Health, Division of Epidemiology & Hlth 
Planning, 275 E. Main Street, HS2C-B, Frankfort, KY 40621, 
Mike.Auslander@ mail.state.ky.us, 502-564-3418. 

Los Angeles Barbara Pavey 313 N. Figueroa Street, Room 808, Los Angeles, CA 90012, 
bpavey @dhs.co.la.ca.us, 213-240-8353. 

- Los Angeles David Dassey Deputy Chief, Acute Communicable Disease Control, 313 N. 
Figueroa Street, #212, Los Angeles, CA 90012, 
ddassey @dhs.co.la.ca.us, 213-240-7941. 

Louisiana Karen Kelso Louisiana Department of Health and Hospitals 1201 Capitol Access 
Road/P.O. Box 3214, Baton Rouge, LA 70821-3214, 504—568- 
5005. 

Terri Wong NEDSS Coordinator, Office of Public Health, 325 Loyola Avenue, 
Room 615, New Orleans, LA 70112, tswong@dhh.state.la.us, 
504-568-2559. 

Geoff Beckett Maine Department of Human Services, Bureau of Health, 157 
Captiol Street, Station House II, Augusta, ME 04333-0011. 
Kathleen Gensheimer Maine Department of Human Services, Bureau of Health, 157 Cap- 
itol Street, Station House II, Augusta, ME 04333-0011. 

Paul Kuehnert Maine Department of Human Services, Bureau of Health, 157 Cap- 
itol Street, Station House Il, Augusta, ME 04333-0011, 207-287- 
5179. 

Sandy Dyzak Maine Bureau of Health, 11 State House Station, Augusta, Maine 
04333-0011, sandra.dyzak @state.me.us, 207-287-5182. 

Dale Rohn Chief, Division of Communicable Disease Surveillance, Maryland De- 
partment of Health and Mental Hygiene, 
rohndal@dhmh.state.md.us, 410-767-6701. 

Alfred Demaria Massachusetts Department of Public Health, State Laboratory Insti- 
tute, 303 South Street, Room 557, Jamaica Plain, MA 02130- 
3597, Alfred. DeMaria @state.ma.us, 617-983-6800. 

Michele Jara : Massachusetts Department of Public Health, 305 South Street, Rm 
557, Jamaica Plain, MA 02130, Michele.jara@state.ma.us, 617— 
983-6569. 
Director, Division of Communicable Disease and Immunization, 
Michigan Department of Community Health, 3423 N. Martin Luther 
King Blvd, Lansing, MI 48909, stoltmang@state.mi.us, 517—335— 
8159. 
Minnesota Debora Boyle Minnesota Department of Health, 717 Delaware Street, SE, Min- 
neapolis, MN 55440, Boyled1.POMPLS.MDHDOM @md, 612-676-— 
5765. 
Minnesota Harry F. Hull Minnesota Department of Health, 717 Delaware St. SE/P.O. Box 
9441, Minneapolis, MN 55440-9441, 612-676-5508. 
Mississippi Joe Surkin Surveillance Branch Director, Mississippi Department of Health, P.O. 
Box 1700, Jackson, MS 39218-1700, jsurkin@msdh.state.ms.us, 
601-576-7725. 
Missouri Garland Land Missouri Department of Health, 920 Wildwood, PO Box 570, Jeffer- 
son City, MO 65102, landg@mail.health.state.mo.us, 573-751— 
6272. 
Montana Jim Murphy State of Montana Department of Public Health and Human Services, 
4 1400. Broadway, Cogswells Building, C-216, Helena, MT 59620 
; jmurphy @state.mt.us, 406-444-0274. 
Montana Todd Damrow State of Montana Department of Public Health and Human Services, 
1400 Broadway, Cogswells Building, C-216, Helena, MT 59620. 
Nebraska Tom Safranek Nebraska Health and Human Services, Department of Regulation 
and Licensure, 301 Centennial Mall South, PO Box 95007, Lin- 
coin, NE 68508, tsafrane @hhs.state.ne.us, 402-471-0550. 
Nevada Drew Mather Health Resource Analyst, Nevada State Health Division, 505 East 
King Street Room 101, Carson City, NV 89701, 
dmather @ govmail.state.nv.us, 775-684—4152. 
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NEDSS Contacts—Continued 


State 


Contact 


Address/Email/Phone 


NSW 
New Mexico ..... 


Veronica Malmberg 
Arnold Miller 
Joan 


Marcelle Layton 


Sandy .. 


Robert Campbell 
Lauri Smithee ................ 


David Andrews. 
Robert Levenson 
Thomas 


Julie Rawlings 


State Epidemiologist, New Hampshire Department of Health and 
Human Services, 6 Hazen Drive, Concord, NH 03301, 

jgreenbl@dhhs.state.nh.us, 603-271-4477. 

New Hampshire Department of Heaith and Human Services, Division 
of Community Support, 6 Haven Drive, Concord, NH 03301 
vmaimberg @ dhhs.state.nh.us, 603-271-4657. 

Chief Information Officer, New Jersey State Department of Health & 
Senior Services, P.O. Box 360, Trenton, NJ 08625-0360, 
amiller@doh.state.nj.us, 609-633-9597. 

New Mexico Department of Health, 1190 S. St. Francis Dr., Santa 
Fe, New Mexico 87502-6110, joanb@DOH.STATE.NM. US, 505— 
827-0011. 

New York State Department of Health, Division of Epidemiology, 
Wadsworth Cnter, ESP, Room E127, P.O. Box 509, Albany, NY 
12237-0509, dim04 @health.state.ny.us. 518-473-4959. 

New York State Department of Health, Empire State Plaza, Corning 
Tower, Albany, NY 12237-0608, ijg01@health.state.ny.us, 518— 
473-1809. 

New York State Department of Health, Empire State Plaza, Corning 
Tower, Albany, NY 12237-0608, PFS01 @health.state.ny.us, 518- 
474-1055. 

New York State Department of Health, Room 148, Empire State 
Plaza, Corning Tower, Albany, NY 12237-0608, 
Mcd04 @health.state.ny.us, 518-473-1809. 

NYC Department of Health, 125 Worth Street, Room 315, New York, 
NY 10013, pthomas1 @health.nyc.gov, 212-788-4398. 

New York City Department of Health, 125 Worth Street, Room 300, 
CN22A, New York, NY 10013, mlayton@health.nyc.gov, 212-442- 
3537. 

NYC Department of Health, 125 Worth Street, Room 315, New York, 
NY 10013, rbrackbi@health.nyc.gov, 212-788-5331. 

Computer Consultant, NC Department of Health, Cooper Building, 
Raleigh, NC 27612, sandy.linthicum @ncmail.net, 919-715-7399. 
North Carolina Department of Health and Human Services, 1902 
Mail Service Center, Raleigh, NC 27699-1902, 919-733-3419. 
North Dakota Department of Health, 600 East Boulevard Avenue, 
Dept. 301, Bismarck, ND 58505-0200, Ishirele@state.nd.us, 701— 

328-2378. 

Ohio Department of Health, 246 North High Street, PO Box 118, Co- 
lumbus, OH 43266-0118, bcampbel@gw.odh.state.oh.us, 614— 
466-0295. 

Director, Communicable Disease Division, Oklahoma State Depart- 
ment of Health, 1000 NE 10th ? 0305, Oklahoma City, OK 73117, 
LaurieS @health.state.ok.us, 405-271-4060. 

Department of Human Resources, State Health Division, 800 NE Or- 
egon #21, Portland, OR 97232, Melvin.A.Kohn @state.or.us, 503— 
731-4023. 

NEDSS Project Manager, Oregon Health Division, 800 NE Oregon 
Street, Portland, OR 97232, susan.p.strohm@state.or.us, 503— 
872-6713. 

PA Dept. of Health, 2150 Herr St., 2nd Floor, P.O. Box 8758, Harris- 
burg, PA 17105, daandrews @state.pa.us, 717-787-9764. 

Commonwealth of Pennsylvania, Department of Health, PO Box 90, 
Harrisburg, PA 17108, JRankin@state.pa.us, 717-787-3350. 

Philadelphia Dept. of Public Health, 500 S. Broad Street, 2nd Floor, 
Philadelphia, PA 19146, bob.levenson @phila.gov, 215-685-6740. 

Rhode Island Department of Health, 3 Capitol Hill, Room 106, Provi- 
dence, Ri 02908, tomb @doh.state.ri.us, 401-222-3283. 

South Carolina Department of Health & Environmental Control, 2600 
Bull Street, Columbia, 29201, 
gibsonjj @columb60.dhec.state.sc.us, 803-898-0861. 

Consultant, Bureau of Disease Control, South Carolina Department 
of Health and Environmental Control, P.O. Box 101106, Columbia, 
SC 29211, stuberk@columb20.dhec.state.sc.us, 803-256-4406. 

BIT-Programmer, State of South Dakota, 500 East Capitol, Pierre, 
SD 57501, debra.nold@state.sd.us, 605-773-6832. 

State of Tennessee Department of Health, 425 5th Avenue, North, 
Nashville, TN 37247, acraig@mail.state.tn.us, 615-741-7247. 

Texas Department of Health, 1100 West 49th Street, Austin, TX 

78756-3199, julie.rawlings @tdh.state.tx.us, 512-458-7228. 
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NEDSS Contacts—Continued 


Address/Email/Phone 


Epidemiologist Il, NEDSS Project Coordinator, Utah Department of 
Health, 288 North 1460 West, P.O. Box 142104, Salt Lake City, 
Utah 84114-210, Ashmoham @doh.state.ut.us, 801-538-6191. 

Utah Department of Health/Box 142102, 288 North 1460 West, Salt 
Lake City, UT 84114-2104, cbrokopp@doh.state.ut.us, 801-538— 


Utah Department of Health/Box 142102, 288 North 1460 West, Salt 


Chief of information Services, Vermont Department of Health, 108 
P.O. Box 70, Burlington, VT 05402-0070, 


Vermont Department of Health, 108 Cherry St., Burlington, VT 


Director, Virginia Department of Health, P.O. Box 2448, Room 113, 
Richmond, VA 23218, dwoolard @vdh.state.va.us, 804-786-6261. 
NEDSS Development Director, DOH/EHSPHL, 1101 Eastside St., 
Olympia, WA 98504, Greg.Smith@DOH.WA.GOV, 360-236-4099. 
Washington State Department of Health Epidemiology, Health Statis- 
tics and Public Health Lab, 1102 SE Quince Street, PO Box 
47811, Olympia, WA 98504-7811, jac.davies@doh.wa.gov, 206— 


Health Information Systems Coordinator, West Virginia Department 
of Health and Human Resources, 350 Capitol Street, Room 702, 
Charleston, WV 25301, judyray@wvdhhr.org, 304-558-0056. 

West Virginia Department of Health and Human Resources, 350 


125, Charleston, WV 25301-3715, 


State of Wisconsin Dept of Health and Family Services, 1 W. Wilson 
Street, Room 150, PO Box 2659, Madison, WI 53701-2659 


State of Wisconsin Dept of Health and Family Services, 1 W. Wilson 
Street, Room 150, PO Box 2659, Madison, WI 53701-2659. 

Wyoming Department of Health, 2300 Capitol Avenue, Hathaway 
Building, 4th floor, Cheyenne, WY 82002, kmusgr@state.wy.us, 


NEDSS Coordinator, Wyoming Department of Health, 2300 Capitol 


State Contact 
6129. 
Lake City, UT 84114-2104. 
Cherry Street, 
alimach @vdh.state.vt.us, 802-863-7294. 
05401, 802-863-7240. 
361-4883. 
Capitol Street, Room 
lorettahaddy @ wvdrrh.org, 364-558-5358. 
hanralp @dhfs.state.wi.us, 608-267-7173. 
307-777-7172. 
777-7146. 


Avenue, Hathaway Building, Room 437, kgilla@state.wy.us, 307- 


Appendix III 


Centers of Excellence for Environmental 
Public Health Tracking 


In fiscal year 2002, Congress appropriated 
funds to CDC for development and 
implementation of a nationwide 
environmental public health tracking 
(surveillance) network and infrastructure and 
capacity development in environmental 
health at State and local health Departments. 
Toward this end, CDC is currently soliciting 
applications (Program Announcement 02180) 
from U.S. Schools of Public Health 
accredited by the Council on Education of 
Public Health to collaborate with CDC, state 
health departments, and other relevant 
agencies and organizations to: 

1. Participate in the development of 
definitions, standards, and systems models 
related to environmental public health 
tracking (surveillance); 

2. Evaluate current surveillance 
methodology and develop innovative, cost- 
effective data collection strategies; 

3. Develop data linkage methods for 
combined analysis of health and 
environmental data; 

4. Develop statistical algorithms for state 
and local environmental public health 
programs to analyze trends and detect 


patterns of health effect occurrence, 
population exposure, or hazard levels in the 
environment that may indicate a problem; 

5. Collaborate with CDC and state and local 
health departments to conduct an 
epidemiology study examining the 
relationship between a health effect and an 
environmental exposure and/or hazard; 

6. Support health departments in 
determining the feasibility of using proposed 
Environmental Public Health Indicators in 
public health practice; 

7. Communicate with CDC and state and 
local environmental public health tracking 
(surveillance) network partners about project 
accomplishments, barriers, and lessons 
learned; 

8. Develop and evaluate strategies for 
communicating environmental health effect, 
exposure, and hazard information that take 
into account risk perspective differences 
among various audiences; 

9. Provide training as needed to state and 
local partners funded under CDC’s 
Environmental Public Health Tracking 
(surveillance) Program and other critical 
stakeholders on surveillance methods, 
environmental assessment, biomonitoring, 
evaluation, and risk communication. 

The purpose of funding these Centers is to 
provide expertise and support to CDC and 


State~and local health departments in (1) the 
development and utilization of data from 
state and national environmental public 
health tracking (surveillance) networks and 
(2) the investigation of the potential links 
between health effects and the environment. 


Appendix IV 


Guidance for Preliminary Inventory and 
Future Assessment of Health Surveillance 
and Environmental Monitoring Information 
Systems 


A. Preliminary inventory included in this 
application: The applicant should briefly 
describe any surveillance/ongoing 
monitoring systems currently operating 
within the state/locale that systematically 
collect data on the occurrence or levels of the 
following: 

1. Non-infectious diseases and other health 
effects described in Section A of the program 


" announcement or Appendix I. 


2. Human exposures to chemical or 
physical agents, biomechanical stressors, and 
biological toxins. 

3. Environmental hazards including 
chemical or physical agents, biomechanical 
stressors, biologic toxins (e.g., criteria air 
pollutants, noise, harmful algal blooms). The 
description should address the following 


. features of each system: 
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1. Coverage—statewide, regional, specific 
to a subpopulation. 

2. Source—vital statistics, medical records, 
Medicaid, insurance databases, area 
environmental monitoring, facility 
monitoring. < 

3. Reference year—year system began 
operation. 

4. Timeliness—length of time between 
diagnosis/testing/environmental sampling 
and reporting to appropriate state/local 
agency. 

5. Types of data elements—general 
categories such as geographic coordinates, 
demographics, measurements. 

6. Mode of reporting—active vs. passive 
system; electronic (diskette, web-based, etc) 
vs. paper, etc). : 

7. Use of data—Has data been analyzed and 
reported to appropriate stakeholders? Has it 
been used in planning public health actions, 
hazard mitigation, special studies, etc? 

B. Future assessment of health surveillance 
and environmental monitoring information 
systems: Future assessment of current 
surveillance information systems should 
include the following information on 
personnel, management practices and 
technical infrastructure. 

1. A description of the health department 
and environmental department information 
technology (IT) infrastructure and 
architecture. 

a. Describe relevant policies; the 
organization and decision-making processes; 
and decision-making responsibility and 
authority for surveillance and related IT in 
the health and environmental departments. 
Describe how they relate to state policies, etc. 
How does the loci of decision-making for 
surveillance and IT relate to one another and 
how are decisions made regarding IT for 
surveillance. Also, provide a description of 
how cross-program decisions are made. 

b. Describe current technical infrastructure, 
including comments on: (1) whether the 
health department and environmental 
departments have a local area network that 
supports TCP/IP; (2) whether the health 
department and environmental department 
have firewalls; (3) what kind and version of 
server is used in the health department and 
environmental department (e.g., NT, Unix, 
other); (4) are local health departments 
included in state health department intranet? 
Are local environmental departments 
included in state environmental intranet? If 
so, through what kind of connection? 

2. Comprehensive description of public 
health surveillance and environmental 
monitoring information systems. 

a. Describe the purpose, scope, and 
capabilities of each system. 

b. Describe the technical characteristics of 
each system, including information about the 
number and kind of platforms and 
technologies, and tools used (specifically, 
include information about communications 
and networking technologies). 

c. Enumerate and describe functions of 
personnel dedicated to each system (e.g., 
epidemiologists, programmers, data base 
managers, data entry personnel, support 
staff). 

d. Examine the comparability of data 
element specifications, data sources, and 
methods of data collection. 


3. Describe the administration and 
operation of the health department’s 
network, including staff and resources 
currently in place to support it, functions 
performed, and relationship to the state 
government’s network administration and 
support. 

4. Describe surveillance systems software 
development capacity, including resources in 
place to support this capacity, and 
description of current activities. 

5. Identify current sources of support for 
surveillance and related IT (e.g., Federal 
funds other than the Environmental Public 
Health Tracking (surveillance) Network, State 
funds, etc.). 

6. Describe interaction between state 
public health surveillance and environmental 
monitoring information systems and local 
health departments. 

C. Additional guidance: Applicants should 
contact their State NEDSS Coordinator to 
determine if information obtained through 
NEDSS assessment and planning activities 
can contribute to the activities required in 
this program announcement. 


{FR Doc. 02-18111 Filed 7—17—02; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and injury 
Prevention and Control! Special 
Emphasis Panel: New Investigator 
Awards for Unintentional, Violence, 
and Acute Case, Disability, and 
Rehabilitation Related Prevention 
Research, Program Announcement 
#02121; Correction 


SUMMARY: This notice was published in 
the Federal Register on July 8, 2002, 
Volume 67, Number 130, Pages 45123- 
45124. The meeting times have been 
revised. In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act (Pub. L. 92-463), the 
Centers for Disease Control and 
Prevention (CDC) announces the 
following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): New Investigator Awards for 
Unintentional, Violence, and Acute Case, 
Disability, and Rehabilitation Related 
Prevention Research, Program 
Announcement #02121. 


Action: The meeting times have been 
revised as follows: 

Times and Dates: 6:30 p.m.—7 p.m., July 
28, 2002 (Open), 7 p.m.—9:30 p.m., July 28, 
2002 (Closed), 9 a.m.—5 p.m., July 29, 2002 
(Closed). 

Place: The Westin Hotel (Atlanta Airport) 
4736 Best Road, Atlanta, GA 30337 Phone: 
(404) 762-7676. 

Status: Portions of the meeting will be 
closed to the public in accordance with 


provisions set forth in section 552b(c) (4) and 
(6), Title 5 U.S.C., and the Determination of 
the Director, Management Analysis and 
Services Office, CDC, pursuant to Public Law 
92-463. 

Matters To Be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to PA#02121. 

Contact Person for More Information: Dr. 
Lynda Doll, Associate Director for Science, 
National Center for Injury Prevention and 
Control, CDC, 2939 Flowers Road, Atlanta, 
Georgia 30341; (770) 488-1430. 

The Director, Management Analysis and 
Services Office has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 


Dated: July 12, 2002. 
Joe Salter, 


Acting Director, Management Analysis and 
Services Office, Centers for Disease Control 
and Prevention (CDC). 


[FR Doc. 02—18103 Filed 7-17-02; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panel: Multi-Level Parent 
Training Effectiveness Trial, Program 
Announcement #02072, and Parenting 
Program Attrition and Compliance 
Efficacy Trial, Program Announcement 
#02123; Correction 


SUMMARY: This notice was published in 
the Federal Register on July 9, 2002, 
Volume 67, Number 131, Page 45524. 
The meeting times have been revised. 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): Multi-Level Parent Training 
Effectiveness Trial, Program Announcement 
#02072, and Parenting Program Attrition and 
Compliance Efficacy Trial, Program 
Announcement #02123. 

Action: The meeting times have been 
revised as follows: 

Times and Dates: 6:30 p.m.—7 p.m., July 
28, 2002 (Open); 7 p.m.—9:30 p.m., July 28, 
2002 (Closed); 8:30 a.m.—5 p.m., July 29, 2002 
(Closed). 

Place: The Westin Hotel (Atlanta Airport) 
4736 Best Road, Atlanta, GA 30337; Phone: 
(404) 762-7676. 

Status: Portions of the meeting will be 
closed to the public in accordance with 
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provisions set forth in section 552b(c) (4) and 
(6), Title 5 U.S.C., and the Determination of 
the Director, Management Analysis and 
Services Office, CDC, pursuant to Public Law 
92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to PA# 02072 & PA# 02123. 

Contaci Person for More Information: Dr. 
Joanne Klevens, Epidemiologist, National 
Center for Injury Prevention and Control, 
CDC, 2939 Flowers Road, Atlanta, Georgia 
30341; (770) 488-4330. 

The Director, Management Analysis and 
Services Office has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 


Dated: July 12, 2002. 
Joe Salter, 
Acting Director, Management Analysis and 


Services Office, Centers for Disease Control 
and Prevention (CDC). 


{FR Doc. 02—18107 Filed 7-17-02; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panel: A Research Study To 
Assess Multifaceted Fall Prevention 
intervention Strategies Among 
Community-Dwelling Older Adults, 
Program Announcement #02151; 
Correction 


SUMMARY: This notice was published in 
the Federal Register on July 9, 2002, 
Volume 67, Number 131, Page 45524. 
The meeting times have been revised. 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): A Research Study to Assess 
Multifaceted Fall Prevention Intervention 
Strategies Among Community-Dwelling 
Older Adults, Program Announcement 
#02151. 

Action: The meeting times have been 
revised as follows: : 

Times and Dates: 6:30p.m.—7 p.m., July 28, 
2002 (Open) 7 p.m.—9:30p.m., July 28, 2002 
(Closed) 9 a.m.—5 p.m., July 29, 2002 (Closed) 

Place: The Westin Hotel (Atlanta Airport) 
4736 Best Road, Atlanta, GA 30337 Phone: 
(404) 762-7676. 

Status: Portions of the meeting will be 
closed to the public in accordance with 


provisions set forth in section 552b{c) (4) and 
(6), Title 5 U.S.C., and the Determination of 
the Director, Management Analysis and 
Services Office, CDC, pursuant to Public Law 
92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to PA# 02151. 

Contact Person for More Information: Dr. 
Ann Dellinger, Epidemiologist, National 
Center for Injury Prevention and Control, 
CDC, 2495 Flowers Road, Atlanta, Georgia 
30341; (770) 488-4811. 

The Director, Management Analysis and 
Services Office has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 


Dated: July 12, 2002. 
Joe Salter, 
Acting Director, Management Analysis and 


Services Office, Centers for Disease Control 
and Prevention (CDC). 


{FR Doc. 02—18109 Filed 7-17-02; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. 02N-0302] 


Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Guidance for 
Industry on Formal Meetings With 
Sponsors and Applicants for PDUFA 
Products 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the information collection contained in 
the guidance for industry on formal 
meetings with sponsors and applicants 
for Prescription Drug User Fee Act of 
1992 (PDUFA) products. 


DATES: Submit written or electronic 
comments on the collection of 
information by September 16, 2002. 


ADDRESSES: Submit electronic 
comments on the collection of 
information to http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm. Submit 
written comments on the collection of 
information to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document. 


FOR FURTHER INFORMATION CONTACT: 
Karen Nelson, Office of Information 
Resources Management (HFA-—250), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-827-1482. 


SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501—3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 


proposed collection of information, 


including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 


With respect to the following 
collection of information, FDA invites 
comments on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of FDA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of FDA’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques, 
when appropriate, and other forms of 
information technology. 
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Guidance for Industry on Formal 
Meetings With Sponsors and 
Applicants for PDUFA Products—{OMB 
Control Number 0910-0429)—Extension 


This information collection approval 
request is for an FDA guidance on the 
procedures for formal meetings between 
FDA and sponsors or applicants 
regarding the development and review 
of Prescription Drug User Fee Act 
(PDUFA) products. The guidance 
describes procedures for requesting, 
scheduling, conducting, and 
documenting such formal meetings. The 
guidance provides information on how 
the agency will interpret and apply 
section 119(a) of the Food and Drug 
Administration Modernization Act (the 
Modernization Act), specific PDUFA 
goals for the management of meetings 
associated with the review of human 
drug applications for PDUFA products, 
and provisions of existing regulations 
describing certain meetings (§§ 312.47 
and 312.82 (21 CFR 312.47 and 312.82)). 

The guidance describes two 
collections of information: The 
submission of a meeting request 
containing certain information and the 
submission of an information package in 
advance of the formal meeting. The 
agency regulations at § 312.47(b)(1)(ii), 
(b)(1)(iv), and (b)(2) describe 
information that should be submitted in 
support of a request for an end-of-phase 
2 meeting and a pre-NDA meeting. The 
information collection provisions of 
§ 312.47 have been approved by OMB 
(OMB control number 0910-0014). 
However, the guidance provides 
additional recommendations for 
submitting information to FDA in 
support of a meeting request. As a 
result, FDA is submitting for OMB 
approval additional estimates. 


A. Request for a Meeting 


Under the guidance, a sponsor or 
applicant interested in meeting with the 
Center for Drug Evaluation and Research 
(CDER) or the Center for Biologics 
Evaluation and Research (CBER) should 
submit a meeting request to the 
appropriate FDA component as an 
amendment to the underlying 
application. FDA’s regulations 
(§§ 312.23, 314.50, and 601.2 (21 CFR 
312.23, 314.50, and 601.2)) state that 
information provided to the agency as 
part of an investigational new drug 
application (IND), new drug application 
(NDA), or biologics license application 
(BLA) must be submitted in triplicate 
and with an appropriate cover form. 
Form FDA 1571 must accompany 
submissions under INDs and Form FDA 
356h must accompany submissions 
under NDAs and BLAs. Both forms have 


valid OMB control numbers as follows: 
FDA Form 1571, OMB control number 
0910-0014, expires September 30, 2002; 
and FDA Form 356h, OMB control 
number 0910-0001, expires March 31, 
2005, OMB control number 0910-338, 
which expires March 31, 2003. 

In the guidance document, CDER and 
CBER ask that a request for a formal 
meeting be submitted as an amendment 
to the application for the underlying 
product under the requirements of 
§§ 312.23, 314.50, and 601.2; therefore, 
requests should be submitted to the 
agency in triplicate with the appropriate 
form attached, either Form FDA 1571 or 
Form FDA 356h. The agency 
recommends that a request be submitted 
in this manner for two reasons: (1) To 
ensure that each request is kept in the 
administrative file with the entire 
underlying application, and (2) to 
ensure that pertinent information about 
the request is entered into the 
appropriate tracking databases. Use of 
the information in the agency’s tracking 
databases enables the agency to monitor 
progress on the activities attendant to 
scheduling and holding a formal 
meeting and to ensure that appropriate 
steps will be taken in a timely manner. 

Under the guidance, the agency 
requests that sponsors and applicants 
include in meeting requests certain 
information about the proposed 
meeting. Such information includes: 

e Information identifying and 
describing the product; 

e The type of meeting being requested; 

e A brief statement of the purpose of 
the meeting; 

¢ A list of objectives and expected 
outcomes from the meeting; 

e A preliminary proposed agenda; 

e A draft list of questions to be raised 
at the meeting; 

¢ A list of individuals who will 
represent the sponsor or applicant at the 
meeting; 

e A list of agency staff requested to be 
in attendance; 

e The approximate date that the 
information package will be sent to the 
agency; and 

e Suggested dates and times for the 
meeting. 

This information will be used by the 
agency to determine the utility of the 
meeting, to identify agency staff 
necessary to discuss proposed agenda 
items, and to schedule the meeting. 


_ B. Information Package 


A sponsor or applicant submitting an 
information package to the agency in 
advance of a formal meeting should 
provide summary information relevant 
to the product and supplementary 
information pertaining to any issue 


raised by the sponsor, applicant, or 
agency. The agency recommends that 
information packages generally include: 

e Identifying infermation about the 
product; 

e A brief statement of the purpose of 
the meeting; 

¢ A list of objectives and expected 
outcomes of the meeting; 

eA prepares agenda For the meeting; 

e A list of specific questions to be 
addressed at the meeting; 

e A summary of clinical data that will 
be discussed (as appropriate); 

e A summary of preclinical data that 
will be discussed (as appropriate); and 

e Chemistry, manufacturing, and 
controls information that may be 
discussed (as appropriate). 

The purpose of the information 
package is to provide agency staff the 
opportunity to adequately prepare for 
the meeting, including the review of 
relevant data concerning the product. 
Although FDA reviews similar 
information in the meeting request, the 
information package should provide 
updated data that reflect the most 
current and accurate information 
available to the sponsor or applicant. 
The agency finds that reviewing such 
information is critical to achieving a 
productive spouting, 

The collection of information 
described in the guidance reflects the 
current and past practice of sponsors 
and applicants to submit meeting 
requests as amendments to INDs, NDAs, 
and BLAs and to submit background 
information prior to a scheduled 


‘meeting. The agency regulations 


currently permit such requests and 
recommend the submission of an 
information package before an end-of- 
phase 2 meeting (§§ 312.47(b)(1)(ii) and 
(b)(1)(iv)) and a pre-NDA meeting 

(§ 312.47(b)(2)). 

Description of respondents: A sponsor 
or applicant for a drug or biological 
product who requests a formal meeting 
with the agency regarding the 
development and review of a PDUFA 
product. 

Burden estimate: Provided below is 
an estimate of the annual reporting 
burden for the submission of meeting 
requests and information packages 
under the guidance. 


A. Request for a Formal Meeting 


Based on data collected from the 
review divisions and offices within 
CDER and CBER, FDA estimates that 
approximately 500 sponsors and 
applicants (respondents) request 
approximately 1,253 formal meetings — 
with CDER annually, and approximately 
176 respondents request approximately 
388 formal meetings with CBER 
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annually regarding the development and 
review of a PDUFA product. The hours 
per response, which is the estimated 
number of hours that a respondent 
would spend preparing the information 
to be submitted with a meeting request 
in accordance with the guidance, is 
estimated to be approximately 10 hours. 
Based on FDA’s experience, the agency 
expects it will take respondents this 
amount of time to gather and copy brief 
statements about the product and a 
description of the purpose and details of 
the meeting. 


B. Information Package 


Based on data collected from the 
review divisions and offices within 
CDER and CBER, FDA estimates that 
approximately 450 respondents 
submitted approximately 1,118 


information packages to CDER annually, 
and approximately 155 respondents 
submitted approximately 341 
information packages to CBER annually 
prior to a formal meeting regarding the 
development and review of a PDUFA 
product. The hours per response, which 
is the estimated number of hours that a 
respondent would spend preparing the 
information package in accordance with 
the guidance, is estimated to be 
approximately 18 hours. Based on 
FDA’s experience, the agency expects it 
will take respondents this amount of 
time to gather and copy brief statements 
about the product, a description of the 
details for the anticipated meeting, and 
data and information that generally 
would already have been compiled for 
submission to the agency. 


As stated earlier, the guidance 
provides information on how the agency 
will interpret and apply section 119(a) 
of the Modernization Act, specific 
PDUFA goals for the management of 
meetings associated with the review of 
human drug applications for PDUFA 
products, and provisions of existing 
regulations describing certain meetings 
(§§ 312.47 and 312.82). The information 
collection provisions in § 312.47 
concerning end-of-phase 2 meetings and 
pre-NDA meetings have been approved 
by OMB (OMB control number 0910- 
0014). However, the guidance provides 
additional recommendations for 
submitting information to FDA in 
support of a meeting request. As a 
result, FDA is submitting for OMB 
approval these additional estimates. 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN! 


; Number of 
Meeting Requests and Number of Total Annual + 
Information Packages Respondents ‘aoe Responses Hours per Response Total Hours 
Meeting requests 
CDER } 500 2.5 1,250 10 12,500 
CBER 176 2.2 387.2 10 3,872 
Total 16,372 
Information packages 
CDER 450 25 1,725 18 20,250 
CBER 155 2.2 341 18 6,138 
Total 26,388 
Meeting requests 16,372 
Information packages 26,388 
Total 42,760 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


Dated: July 10, 2002. 
Margaret M. Dotzel, 
Associate Commissioner for Policy. 
[FR Doc. 02—18120 Filed 7-17-02; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 02D-—0303] 


Agency information Collection 
Activities; Proposed Collection; 
Comment Request; Guidance for 
industry on Formal Dispute 
Resolution; Appeals Above the 
Division Level 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 


- proposed collection of certain 


information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of - 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the information collection contained in 
the guidance for industry on formal 
dispute resolution. 


DATES: Submit written or electronic 
comments on the collection of 
information by September 16, 2002. 


ADDRESSES: Submit electronic 


‘comments on the collection of 


information to http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm. Submit 
written comments on the collection of 
information to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 


1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document. 


FOR FURTHER INFORMATION CONTACT: 
Karen Nelson, Office of Information 
Resources Management (HFA~-250), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-827-1482. 


SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
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proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 

With respect to the following 
collection of information, FDA invites 
comments on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of FDA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of FDA’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 


collected; and (4) ways to minimize the ~ 


burden of the collection of information 
on respondents, including through the 
use of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Guidance for Industry on Formal 
Dispute Resolution; Appeals Above the 
Division Level (OMB Control Number 
0910-0430)—Extension 


This information collection approval 
request is for an FDA guidance on the 
process for formally resolving scientific 
and procedural disputes in the Center 
for Drug Evaluation and Research 
(CDER) and the Center for Biologics 
Evaluation and Research (CBER) that 
cannot be resolved at the division level. 
The guidance describes procedures for 
formally appealing such disputes to the 
office or center level and for submitting 
information to assist center officials in 
resolving the issue(s) presented. The 
guidance provides information on how 
the agency will interpret and apply 
provisions of the existing regulations 
regarding internal agency review of 
decisions § 10.75 (21 CFR 10.75) and 
dispute resolution during the 
investigational new drug application 
(IND) process (21 CFR 312.48) and the 
new drug application/abbreviated new 
drug application (NDA/ANDA) process 
(21 CFR 314.103). In addition, the 
guidance provides information on how 
the agency will interpret and apply the 
specific Prescription Drug User Fee Act 
(PDUFA) goals for major dispute 
resolution associated with the 
development and review of PDUFA 
products. 

Existing regulations, which appear 
primarily in parts 10, 312, and 314 (21 
CFR parts 10, 312, and 314), establish 
procedures for the resolution of 
scientific and procedural disputes 
between interested persons and the 


agency, CDER, and CBER. All agency 
decisions on such matters are based on 
information in the administrative file _ 
(§ 10.75(d)). In general, the information 
in an administrative file is collected 
under existing regulations in parts 312 
(OMB control number 0910-0014), 314 
(OMB control number 0910-0001), and 
part 601 (21 CFR part 601) (OMB control 
number 0910-0315), which specify the 
information that manufacturers must 
submit so that FDA may properly 
evaluate the safety and effectiveness of 
drugs and biological products. This 
information is usually submitted as part 
of an IND, NDA, or biologics license 
application (BLA), or as a supplement to 
an approved application. While FDA 
already possesses in the administrative 
file the information that would form the 
basis of a decision on a matter in 
dispute resolution, the submission of 
particular information regarding the 
request itself and the data and 
information relied on by the requestor 
in the appeal would facilitate timely 
resolution of the dispute. The guidance 
describes the following collection of 
information not expressly specified 
under existing regulations: The 
submission of the request for dispute 
resolution as an amendment to the 
application for the underlying product, 


. including the submission of supporting 


information with the request for dispute 
resolution. 

FDA’s regulations (§§ 312.23(11)(d), 
314.50, 314.94, and 601.2) state that 
information provided to the agency as 
part of an IND, NDA, ANDA, or BLA is 
to be submitted in triplicate and with an 
appropriate cover form. Form FDA 1571 
must accompany submissions under 
INDs and Form FDA 356h must 
accompany submissions under NDAs, 
ANDAs, and BLAs. Both forms have 
valid OMB control numbers as follows: 
FDA Form 1571, OMB control number 
0910-0014, expires September 30, 2002; 
and FDA Form 356h, OMB control 
number 0910-0001, expires March 31, 
2005. 

In the guidance document, CDER and 
CBER ask that a request for formal 
dispute resolution be submitted as an 
amendment to the application for the 
underlying product and that it be 
submitted to the agency in triplicate 
with the appropriate form attached, 
either Form FDA 1571 or Form FDA 
356h. The agency recommends that a 
request be submitted as an amendment 
in this manner for two reasons: (1) To 
ensure that each request is kept in the 
administrative file with the entire 
underlying application, and (2) to 
ensure that pertinent information about 
the request is entered into the 
appropriate tracking databases. Use of 


the information in the agency’s tracking 
databases enables the appropriate 
agency official to monitor progress on 
the resolution of the dispute and to 
ensure that appropriate steps will be 
taken in a timely manner. 

CDER and CBER have determined and 
the guidance recommends that the 
following information should be 
submitted to the appropriate center with 
each request for dispute resolution so 
that the Center may quickly and 
efficiently respond to the request: (1) A 
brief but comprehensive statement of 
each issue to be resolved, including a 
description of the issue, the nature of 
the issue (i.e., scientific, procedural, or 
both), possible solutions based on 
information in the administrative file, 
whether informal dispute resolution 
was sought prior to the formal appeal, 
whether advisory committee review is 
sought, and the expected outcome; (2) a 
statement identifying the review 
division/office that issued the original 
decision on the matter and, if 
applicable, the last agency official that 
attempted to formally resolve the 
matter; (3) a list of documents in the 
administrative file, or additional copies 
of such documents, that are deemed 
necessary for resolution of the issue(s); 
and (4) a statement that the previous 


supervisory level has already had the 


opportunity to review all of the material 
relied on for dispute resolution. The 
information that the agency suggests 
submitting with a formal request for 
dispute resolution consists of: (1) 
Statements describing the issue from the 
perspective of the person with a 
dispute, (2) brief statements describing 
the history of the matter, and (3) the 
documents previously submitted to FDA 
under an OMB approved collection of 
information. 

Based on FDA’s experience with 
dispute resolution, the agency expects 
that most persons seeking formal 
dispute resolution will have gathered 
the materials listed previously when 
identifying the existence of a dispute 
with the agency. Consequently, FDA 
anticipates that the collection of 
information attributed solely to the 
guidance will be minimal. 

Nescription of respondents: A 
sponsor, applicant, or manufacturer of a 
drug or biological product regulated by 
the agency under the act or section 351 
of the Public Health Service Act who 
requests formal resolution of a scientific 
or procedural dispute. 

Burden estimate: Provided below is 
an estimate of the annual reporting 
burden for requests for dispute 
resolution. Based on data collected from 
review divisions and offices within 
CDER and,CBER, FDA estimates that 
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approximately seven sponsors and 
applicants (respondents) submit 
requests for formal dispute resolution to 
CDER annually, and approximately one 
respondent submits requests for formal 
dispute resolution to CBER annually. 
The total annual responses are the total 
number of requests submitted to CDER 
and CBER in 1 year, including requests 
for dispute resolution that a single 
respondent submits more than one time. 
FDA estimates that CDER receives 


approximately 10 requests annually and 
CBER receives approximately 1 request 
annually. The hours per response is the 
estimated number of hours that a 
respondent would spend preparing the 
information to be submitted with a 
request for formal dispute resolution in 
accordance with this guidance, 
including the time it takes to gather and 
copy brief statements describing the 
issue from the perspective of the person 
with the dispute, brief statements 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN’ 


describing the history of the matter, and 
supporting information that has already 
been submitted to the agency. Based on 
experience, FDA estimates that 
approximately 8 hours on average 
would be needed per response. 
Therefore, FDA estimates that 96 hours 
will be spent per year by respondents 
requesting formal dispute resolution 
under the guidance. . 


Request for Formal Dispute Number of 


Resolution 


Respondents 


Number of 
Responses per 
Response 


Total Annual 
Responses 


Hours per Response Total Hours ° 


CDER 7 
CBER 1 
Total 


1.4 10 
2 2 


8 80 
8 16 
96 


Dated: July 10, 2002. 
Margaret M. Dotzel, 
Associate Commissioner for Policy. 

[FR Doc. 02—18121 Filed 7-17-02; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 02N-0282] 

Agency Information Collection 
Activities; Proposed Coilection; 


Comment Request; Notice of 
Participation 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
reporting requirements for filing a 
notice of participation with FDA. 
DATES: Submit written or electronic 
comments comments on the collection 
of information by September 16, 2002. 
ADDRESSES: Submit electronic 
comments on the collection of 
information to http:// 


1 There are no capital costs or operating and maintenance costs associated with this collection of information. 


www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm. Submit 
written comments on the collection of 
information to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document. 
FOR FURTHER INFORMATION CONTACT: — 
JonnaLynn P. Capezzuto, Office of 
Information Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-4659. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this - 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 
With respect to the following 
collection of information, FDA invites 
comments on: (1) Whether the proposed 
collection of information is necessary 


present testimony at the hearing and 


for the proper performance of FDA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of FDA’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Notice of Participation—21 CFR 12.45 
(OMB Control Number 0910-0191)— 
Extension 


The regulations in § 12.45 (21 CFR 
12.45), issued under section 701 of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 371), sets forth the format and 
procedures for any interested person to 
file a petition to participate in a formal 
evidentiary hearing, either personally or 
through a representative. Section 12.45 
requires that any person filing a notice 
of participation, state their specific 
interest in the proceedings, including 
the specific issues of fact about which 
the person desires to be heard. Section 
12.45 also requires that the notice : 
include a statement that the person will 


will comply with specific requirements 
in 21 CFR 12.85, or in the case of a 
hearing before a Public Board of Inquiry 
(21 CFR 13.25), concerning disclosure of 
data and information by participants. In 
accordance with § 12.45(e) the presiding 
officer may omit a participant’s 
appearance. 
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The presiding officer and other 
participants will use the collected 
information in a hearing to identify 
specific interests to be presented. This 
preliminary information serves to 


expedite the prehearing conference and 
commits participation. 

The respondents are individuals or 
households, State or local governments, 
not-for-profit institutions, and 


businesses or other for-profit groups and 
institutions. 


FDA estimates the burden of this _ 
collection of information as follows: 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN’ 


21 CFR 


Section No. of Respondents 


Annual Frequency per 
Response 


Total Annual Responses 


Hours per Response 


-Total Hours 


12.45 340 


1 340 


3 1,020 


1There are no capital costs or operating and maintenance costs associated with this collection of information. 


The agency bases this estimate past 
notices filed in which each notice of 
participation filed took an estimated 3 
hours to complete. 

Dated: July 10, 2002. 

Margaret M. Dotzel, 

Associate Commissioner for Policy. 

[FR Doc, 02—18122 Filed 7-17-02; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket Nos. 02N-—0102 and 02N-0112] 


Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request; 
Regulations Under the Federal import 
Milk Act 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice; correction. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that the proposed collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for review and 


clearance under the Paperwork 
Reduction Act of 1995. This document 
also corrects some inadvertent 
typographical errors that published in 
the Federal Register of June 28, 2002 
(67 FR 43633). 


DATES: Submit written comments on the 
collection of information by August 19, 
2002. 


ADDRESSES: Submit written comments 
on the collection of information to the 
Office of Information and Regulatory 
Affairs, OMB, New Executive Office 
Bldg., 725 17th St. NW., rm. 10235, 
Washington, DC 20503, Attn: Stuart 
Shapiro, Desk Officer for FDA. 


FOR FURTHER INFORMATION CONTACT: 
Peggy Schlosburg, Office of Information 
Resources Management (HFA~-250), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-827-1223. 


SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 


Regulations Under the Federal Import 
Milk Act (FIMA) Part 1210 (21 CFR 
Part 1210) (OMB Control Number 0910- 
0212)—Extension 


FIMA (21 U.S.C. 141-149) provides 
that milk or cream may be imported into 
the United States only by the holder of 
a valid import milk permit. Before such 
permit is issued: (1) All cows from 
which import milk or cream is produced 
must be physically examined and found 
healthy; (2) if the milk or cream is 
imported raw, all such cows must pass 
a tuberculin test; (3) the dairy farm and 
each plant in which the milk or cream 
is processed or handled must be 
inspected and found to meet certain 
sanitary requirements; (4) bacterial 
counts of the milk at the time of 
importation must not exceed specified 
limits; and (5) the temperature of the 
milk or cream at time of importation 
must not exceed 50 °F. The regulations 
in § 1210.15 require that dairy farmers 
and plants maintain pasteurization. 
records. The regulations in § 1210.22 
require that each container of milk or 
cream imported into the United States 
bear a tag with the product type, permit 
number, and shipper’s name and 
address. 

FDA estimates the burden of this 
collection of information as follows: 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN’ 


FDA Form No. 21 CFR Section 


Annual Frequency 


No. of Respondents per Response 


Total Annual 


Hours per 


Response Total Hours 


Responses 


FDA 1815/Permits grant- 
ed on certificates 

FDA 1993/Application for 
permit 

FDA 1994/Tuberculin test 

FDA 1995/Physical exam- 
ination of cows 

FDA 1996/Sanitary in- 
spection of daily farms 

FDA 1997/Sanitary in- 
spection of plants 

Totals 


1210.23 


1210.20 
1210.13 


1210.12 
1210.11 


1210.14 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


q 
| 
| 

8 4 | 
8 1 8 4 
1 1 1 1 | . 

1 1 1 1 | 

8 200 1,600 2,400 | 

8 1 8 16 | 

2,426 | 

| 
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TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN? 


No. of 
21 CFR Section 


Recordkeepers 


Annual Frequency per 


Recordkeepers 


Total Annual Records 


Hours per 


Recordkeeper Total Hours 


1210.15 8. 


1 8 


0.5 


These estimates are based on the 
number of current permit holders and 
the number of inquiries that FDA has 
received regarding requests for 
applications in the next 3 years. 

No burden has been estimated for the 
tagging requirement in § 1210.22 
because the information on the tag is 
either supplied by FDA (permit number) 
or is disclosed to third parties as a usual 
and customary part of the shipper’s 
normal! business activities {type of 
product and shipper’s name and - 
address). Under 5 CFR 1320.3(c)(2), the 
public disclosure of information 
originally supplied by the Federal 
Government to the recipient for the 
purpose of disclosure to the public is 
not a collection of information. Under 5 
CFR 1320.3(b)(2), the time, effort, and 


financial resources necessary to comply - 


with a collection of information are 
excluded from the burden estimate if 
the reporting, recordkeeping, or 
disclosure activities needed to comply 
are usual and customary because they 
would occur in the normal course of 
activities. The Secretary of Health and 
Human Services has the discretion to 
allow Form FDA 1815, a duly certified 
statement signed by an accredited 
official of a foreign government, to be 
submitted in lieu of Forms FDA 1994 
and 1995. 

In FR Doc. 02—16343, appearing on 
page 43633 in the Federal Register of 
Friday, June 28, 2002, for Docket No. 
02N-—0102 the following corrections are 
made. 

1. On-page 43633, in the third 
column, the title ‘Agency Information 
Collection Activities; Submission for 
OMB Review; Comment Request; 
Medical Devices; Notification of a 
Health Claim or Nutrient Content Claim 
Based on an Authoritative Statement of 
a Scientific Body” is corrected to read 
“Agency Information Collection 
Activities; Comment Request; 
Notification of a Health Claim Based on 
an Authoritative Statement of a 
Scientific Body”’. 

2. On page 43634, in the first ond 
second columns, the title “Guidance for 
Industry: Notification of a Health Claim 
or Nutrient Content Claim Based on an 
Authoritative Statement of a Scientific 
Body” is corrected to read “Guidance 
for Industty: Notification of a Health 


Claim Based on an Authoritative 


1 There are no capital costs or operating and maintenance costs associated with this collection of information. 


Statement of a Scientific Body.”’. 
Dated: July 10, 2002. 

Margaret M. Dotzel, 

Associate Commissioner for Policy. 

[FR Doc. 02—18123 Filed 7-17-02; 8:45 am] 

BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


_ National Institutes of Health 


National Eye Institute; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice _ 
is hereby given of the following 
meeting. 


The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant © 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Eye Institute 
Special Emphasis Panel, NEI Small Business 
Technologies for Enhanced Visual Function. 

Date: August 2, 2002. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn, 8120 Wisconsin Ave, 
Bethesda, MD 20814. 

Contact Person: Samuel Rawlings, PhD, 
Chief, Scientific Review Branch, Division of 
Extramural Research, National Eye Institute, 
Bethesda, MD 20892, 301-451-2020. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.867, Vision Research, 
National Institutes of Health, HHS) 

Dated: July 12, 2002... 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02—18135 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 


The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which . 
would constitute a clearly unwarranted 
invasion of personal privacy. 


_ Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel, 
Heart Oxidant Stress. 

Date: July 23, 2002. 

Time: 9 a.m. to 10 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: 6701 Rockledge Drive, Room 7214, 
Bethesda, MD 20892. (Telephone Conference 
Call). 

Contact Person: Roy L White, PhD, Review 
Branch, Room 7196, Division of Extramural 
Affairs, National Heart, Lung, and Blood 
Institute, National Institutes of Health, 6701 
Rockledge Drive, USC 7924, Bethesda, ED 
20892. 301-435-0288. 


This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Dos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 


Dated: July 12, 2002. 
LaVerne Y. Springfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02—18127 Filed 7-17-02; 8:45 am] 


BILLING CODE 4140-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Biood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Heart, Lung, 


and Blood Institute Special Emphasis Panel, 
Lung Oxidant Stress. 

Date: July 23, 2002. 

Time: 10 a.m to 11 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: 6701 Rockledge Drive, Room 7214, 
Bethesda, MD 20892, (Telephone Conference 
Call). 

Contact Person: Roy L. White, PhD, Review 
Branch, Room 7196, Division of Extramural 
Affairs, National Heart, Lung, and Blood 
Institute, National Institutes of Health, 6701 
Rockledge Drive, MSC 7924, Bethesda, MD 
20892, 301-435-0288. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. . 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 

Dated: July 12, 2002. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 02-18137 Filed 7-18-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 


The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Hematopoietic Cell 
Lineage Genome Anatomy Projects. 

Date: August 7, 2002. 

Time: 8.a.m. to 12 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott, 6711 Democracy 
Boulevard, Bethesda, MD 20817. 

‘Contact Person: John Connaughton, PhD, 
Scientific Review Administrator, Review 
Branch, DEA, NIDDK, Room 757, 6707 
Democracy Boulevard, National Institutes of 
Health, Bethesda, MD 20892, (301) 594-7797. 
connaughtonj@extra.niddk.nih.gov. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Mentored Clinical 
Scientist Development Award. 

Date: August 7, 2002. 

Time: 4 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott, 6711 Democracy 
Boulevard, Bethesda, MD 20817. 

Contact Person: John Connaughton, PhD, 
Scientific Review Administrator, Review 
Branch, DEA, NIDDK, Room 757, 6707 
Democracy Boulevard, National Institutes of 
Health, Bethesda, MD 20892, (301) 594-7797. 
connaughtonj@extra.niddk.nih.gov. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Progenitor Cell 
Genome Anatomy Projects. 

Date: August 7, 2002. 

Time: 12 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott, 6711 Democracy 
Boulevard, Bethesda, MD 20817. 

Contact Person: John Connaughton, PhD, 
Scientific Review Administrator, Review 
Branch, DEA, NIDDK, Room 757, 6707 
Democracy Boulevard, National Institutes of 
Health, Bethesda, MD 20892, (301) 594-7797. 
connaughtonj@extra.niddk.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS) 


~ Dated: July 12, 2002. 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02-18128 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 


The meetign will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Bench to Bedside 
Research Complications in Type 1 Diabetes. 

Date: August 7, 2002. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Marie E. Davila-Bloom, 
PhD, Scientific Review Administrator, 
Review Branch, DEA, NIDDK, Room 758, 
6707 Democracy Boulevard, National 
Institutes of Health, Bethesda, MD 20892, 
301-594-7637. davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 


- and Hematology Research, National Institutes 


of Health, HHS) 


Dated: July 12, 2002. 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 

{FR Doc. 02—18129 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public i in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly-unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute on 
Alcohol Abuse and Alcoholism Special 
Emphasis Panel, RO1 Application Review. 

Date: August 2, 2002. 

Time: 10 a.m to 11 a.m. 

Agenda: To review and evaluate grant _ 
applications. 

Place: Willco Building, Suite 409, 6000 
Executive, Boulevard, Rockville, MD 20892, 
(Telephone Conference Call). 

Contact Person: Elsie D. Taylor, Scientific 
Review Administrator, Extramural Project 
Review Branch, National Institute on Alcohol 
Abuse and Alcoholism, National Institutes of 
Health, Suite 409, 6000 Executive Blvd., 
Bethesda, MD 20892-7003, 301-443-9787, 
etaylor@niaaa.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 

- Training; 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS) 


Dated: July 12, 2002. + 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02-—18130 Filed 7—17—02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Notice of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel. 

Date: July 9, 2002. 

Time: 10:30 a.m. to 11:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Governor’s House, 1615 Rhode 
Island Avenue, NW., Washington, DC 20036. 
Contact Person: Martha Ann Carey, PhD, 

RN, Scientific Review Administrator, 
Division of Extramural Activities, National 
Institute of Mental Health, NIH, 

Neuroscience Center, 6001 Executive Blvd., 
Room 6151, MSC 9608, Bethesda, MD 20892- 
9608, 301-443-1606, mcarey@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute of 
Mental Health Emphasis Panel, Building 
Translational Research in Behavioral 
Science. 

Date: July 30, 2002. 

Time: 11 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Holiday Inn, 8120 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Peter J. Sheridan, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd:, Room 6142, MSC 9606, 
Bethesda, MD 20892-9606, 301-443-1513, 
psherida@mail.nil.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, Viral 
Genetics in HIV/CNS Disease; Implications 
for Pathogenesis. 

Date: August 5, 2002. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Holiday Inn, 8120 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Hournam H Araj, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6148, MSC. 9608, 
Bethesda, MD 20892-9608, 301-443-1340, 
haraj@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 


limitations imposed by the review and 
funding cycle. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 
Service Awards for Research Training, 
National Institutes of Health, HHS) 

Dated: July 12, 2002. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy. 
{FR Doc. 02-18132 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Amended Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the National Institute of 
Mental Health Special Emphasis Panel, 
July 12, 2002, 9:30 a.m. to July 12, 2002, 
4 p.m., St. Gregory Hotel, 2033 M Street, 
NW., Washington, DC, 20036-3305 
which was published in the Federal 
Register on June 26 2002, 67 FR 43134— 
35. 

The meeting will be held on July 12, 
2002, from 9:30 a.m. to 4 p.m., at the 
Embassy Suites at the Chevy Chase 
Pavillion, 4300 Military Road, NW, 
Washington, DC. The meeting is closed 
to the public. 


Dated: July 12, 2002. 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02-18133 Filed 7~17—-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National institutes of Health 


National Institute of Mental Health; 
Amended Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the National Institute of 
Mental Health Special Emphasis Panel, 
July 11, 2002, 11:30 a.m. to July 11, 
2002, 12:45 p.m., Neuroscience Center, 
National Institutes of Health, 6001 
Executive Blvd., Bethesda, MD, 20892 
which was published in the Federal 
Register on July 1, 2002, 67 FR 44222- 
23. 

The meeting will be held on August 
1, 2002, from 10:30 a.m. to noon, at the 
Neuroscience Center as a telephone 
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review. The meeting is closed to the 
public. 

Dated: July 12, 2002. 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02—18134 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Environmental 
Health Sciences; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Environmental Health Sciences Special 
Emphasis Panel, Development of Gene SNP’s 
as a Web Accessible Highly Annotated 
Regulational Database—RFP-—ES—02-10. 

Date: August 19, 2002. 

Time: 1 p.m. to 3 p.m. 

Agenda: To review and evaluate contract 
proposals. 

Place: NIEHS, 79 T.W. Alexander Drive, 
Building 4401, Conference Room 122, 
Research Triangle Park, NC 27709, 
(Telephone Conference Call). 

Contact Person: RoseAnne M. McGee, 
Associate Scientific Review Administrator, 
Scientific Review Branch, Office of Program 
Operations, Division of Extramural Research 
and Training, Nat. Inst. of Environmental 
Health Sciences, P.O. Box 12233, MD EC-30, 
Research Triangle Park, NC 27709, 919/541— 
0752. 


Nane of Committee: National Institute of 
Environmental Health Sciences Special 
Emphasis Panel, Studies To Evaluate The 
Toxicologic and Carcinogenic Potential of 
Selected Chemicals—RFP ES-02-04. 

Date: August 20, 2002. 

Time: 12:30 p.m. to 5 p.m. 

Agenda: To review and evaluate contract 
proposals. 

Place: NIEHS, East Campus, Conference 
Room 3162, Research Triangle Park, NC 
27709, (Telephone Conference Call). 

Contact Person: RoseAnne M McGee, 
Associate Scientific Review Administrator, 


Scientific Review Branch, Office of Program. 
Operations, Division of Extramural Research 
Health Sciences, P.O. Box 12233, MD EC-30, 
Research Triangle Park, NC 27709, 919/541- 
0752. 


- (Catalogue of Federal Domestic Assistance 


Program Nos. 93.113, Biological Research to 
Environmental Health Hazards; 93.114, 
Applied Toxicological Research and Testing; 
93.115, Biometry and Risk Estimation— 
Health Risks from Environmental Exposures; 
93.142, NIEHS Hazardous Waste Worker 
Health and Safety Training; 93.143, NIEHS 
Superfound Hazardous Substances—Basic 
Research and Education; 93.894, Resources 
and Manpower Development in the 
Environmental Health Sciences, National 
Institutes of Health, HHS) 

Dated: July 12, 2002. 
LaVerne Y. Stringfield, 
Director Office of Federal Advisory Committee 
Policy. 
[FR Doc. 02—18136 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Center for Scientific 
Review Special Emphasis Panel, June 
28, 2002, 2:30 p.m. to June 28, 2002, 5 
p-m., Radisson Barcelo, 2121 P Street, 
NW., Washington, DC, 20037 which was 
published in the Federal Register on 
June 12, 2002, 67 FR 40326-40329. 

The meeting will be held on July 26, 
2002, from 1 p.m. to 2:30 p.m. at the 
NIH, 6701 Rockledge Drive, Bethesda, 
MD. The meeting is closed to the public. 


Dated: July 12, 2002. 
LaVerne Y. Stringfield, 


Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 02—18131 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; antes of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in section 552b(c)(4) 
and 552b(c)(6), Title 5 U.S.C., as 


amended. The grant applications and 
the discussions could disclose 


confidential trade secrets or commercial 


property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, SEP for 
AARR-—4 Member Conflicts (1). 

Date: July 16, 2002. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Ranga V. Srinivas, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5108, 
MSC 7852, Bethesda, MD 20892, (301) 435-— 
1167, srinivar@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, BDCN-5 (3) 
Telephone Review. 

Date: July 18, 2002. 

Time: 11:30 a.m. to 12:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Sherry L. Stuesse; PhD, 
Scientific Review Administrator, Division of 
Clinical and Population-Based Studies, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge Drive, 
Room 5188, MSC 7846, Bethesda, MD 20892, 
(301) 435-1785, stuesses@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, SEP for 
AARR-3 Member Conflicts. 

Date: July 22, 2002. 

Time: 11 a.m. to 12:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Ranga V. Srinivas, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5108, 
MSC 7852, Bethesda, MD 20892, (301) 435— 
1167, srinivar@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 


' limitations imposed by the review and 


funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, SEP for 
AARR-5 Member Conflicts. 

Date: July 30, 2002. 

Time: 2 p.m. to 3:30 p.m. 

Agenda: To review and evaluate grant 
applications. 
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Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call). - 

Contact Person: Abraham P. Bautista, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5102, 
MSC 7852, Bethesda, MD 20892, (301) 435— 
1506. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, SEP for 
AARR-2 Member Conflicts. 

_ Date: July 31, 2002. 

Time: 11 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call). 

Contact Person: Ranga V. Srinivas, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5108, 
MSC 7852, Bethesda, MD 20892, (301) 435— 
1167, srinvar@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 IMS 
(02). 

Date: August 1, 2002. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applictions. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Alexander D. Politis, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4204, 
MSC 7812, Bethesda, MD 20892, (301) 435- 
1225, politisa@csr.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine, 
93.306; 93.333, Clinical Research, 93.333, 
93.337, 93.393—-93.396, 93.837—-93.844, 
93.846—93.878, 93.892, 93.893, National 
Institutes of Health, (HHS) 

Dated: July 12, 2002. 

LaVerne Y. Stringfield, 

Director, Office of Federal Advisory 
Committee Policy. 

[FR Doc. 02—18138 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 


552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 SSS- 
2 (01). 

Date: July 18, 2002. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call). 

Contact Person: Prabha L. Atreya, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 512, 
MSC 7842, Bethesda, MD 20892, (301) 435- 
8367, atreyap@csr. nih.gov. 

This notice is being published less seis 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 SSS— 
N (02). 

Date: July 23, 2002. 

Time: 10 a.m. to 11:15 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call). 

Contact Person: Mariela Shirley, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4118, 
MSC 7848, Bethesda, MD 20892, (301) 435— 
3554, shirleym@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 GNM 
(05). 

Date: July 25, 2002. 

Time: 1 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call). 

Contact Person: Sally Ann Amero, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, Genetic Sciences 
Integrated Review Group, National Institutes 


of Health, 6701 Rockledge Drive, Room 2206, 


MSC 7890, Bethesda, MD 20892-7890, 301— 
435-1159, ameros@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 PBC 
(04). 

Date: July 25, 2002. 

Time: 12:30 p.m. to 1:30 p.m. 

Agenda: To review and evaluate grant 
applications. 


Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Zakir Bengali, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5150, 
MSC 7842, Bethesda, MD 20892, (301) 435— 
1742. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 GNM 
(03). 

Date: July 26, 2002. 

Time: 2:30 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Sally Ann Amero, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, Genetic Sciences 
Integrated Review Group, National Institutes 
of Health, 6701 Rockledge Drive, Room 2206, 
MSC7890, Bethesda, MD 20892-7890, 301-— 
435-1159, ameros@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 ALY 
(03). 

Date: July 30, 2002. 

Time: 10 a.m. to 11 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892 (Telephone Conference Call). 

Contact Person: Samuel C. Edwards, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4200, 
MSC 7812, Bethesda, MD 20892, (301) 435- 
1152, edwardss@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 RAD 
(01). 

Date: July 31, 2002. 

Time: 3 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: NIH, Rockledge 2, Bethesda, MD 
20892. (Telephone Conference Call). 

Contact Person: Paul K. Strudler, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4100, 
MSC 7804, Bethesda, MD 20892, (301) 435- 
1716, strudlep@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, ZRG1 SSS— 
U (03). 

Date: August 2, 2002. 

Time: 8:30 a.m. to 5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: St. Gregory Hotel & Suites, 2033 M 
Street, NW., Washington, DC 20036. 

Contact Person: Randolph Addison, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5144, 
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MSC 7840, Bethesda, MD 20892, (301) 435- 
1025, addisonr@csr.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine, 
93.306; 93.333, Clinical Research, 93.333, 
93.337, 93.393—-93.396, 93.837-—93.844, 
93.846—93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 

Dated: July 12, 2002. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy. 
{FR Doc. 02—18139 Filed 7-17-02; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 


Outer Continental Shelf, Western Gulf 
of Mexico, Oil and Gas Lease Sale 184 


AGENCY: Minerals Management Service 
(MMS), Interior. 


ACTION: Final Notice of Sale 184. 


SUMMARY: On August 21, 2002, MMS 
will open and publicly announce bids 
received for blocks offered in Sale 184, 
Western Gulf of Mexico, pursuant to the 
Outer Continental Shelf Lands Act (43 
U.S.C. 1331-1356, as amended) and the 
regulations issued thereunder (30 CFR 
part 256). 

The Final Notice of Sale 184 Package 
contains information essential to 
bidders, and bidders are charged with 
the knowledge of the documents 
contained in the Package. 

DATES: Public bid reading will begin at 
9 a.m., Wednesday, August 21, 2002, in 
the Hyatt Regency Conference Center 
(Cabildo Rooms), 500 Poydras Plaza, 
New Orleans, Louisiana. All times 
referred to in this document are local 
New Orleans time, unless otherwise 
specified. 


ADDRESSES: Bidders can obtain a ‘‘Final 
Notice of Sale 184 Package” containing 
this Notice of Sale and several 
supporting and essential documents 
referenced herein from the MMS Gulf of 
Mexico Region’s Public Information 
Unit, 1201 Elmwood Park Boulevard, 
New Orleans, Louisiana 70123-2394, 
(504) 736-2519 or (800) 200—GULF, or 
via the MMS Gulf of Mexico Region’s 
Internet site at http:// 
www.gomr.mms.gov. 
Filing of Bids 

Bidders must submit sealed bids to 
the Regional Director (RD), MMS Gulf of 
Mexico Region, 1201 Elmwood Park 
Boulevard, New Orleans, Louisiana 
70123-2394, between 8 a.m. and 4 p.m. 
on normal working days, prior to the 
Bid Submission Deadline of 10 a.m., 


Tuesday, August 20, 2002. If the bids 
are mailed, please mark on the envelope 
containing all the sealed bids with the 
following: 
Attention: Mr. John Rodi 
Contains Sealed Bids for Sale 184 

If the RD receives bids later than the 
time and date specified above, he will 
return the bids unopened to bidders. 
Bidders may not modify or withdraw 
their bids unless the RD receives a 
written modification or written 
withdrawal request prior to 10 a.m., 
Tuesday, August 20, 2002. In the event 
of an unexpected event significantly 
disruptive to bid submission, such as 
flooding or travel restrictions, the MMS 
Gulf of Mexico regional office may 
extend the Bid Submission Deadline. 
Bidders may call (504) 736-0557 for 
information about the possible 
extension of the Bid Submission 
Deadline due to such an event. 


Areas Offered for Leasing 


The MMS is offering for leasing all 
blocks and partial blocks listed in the 
document ‘Blocks Available for Leasing 
in the Gulf of Mexico OCS Oil and Gas 
Lease Sale 184” included in the Final 
Notice of Sale 184 Package. All of these 
blocks are shown on the following 
Leasing Maps and Official Protraction 
Diagrams (which may be purchased 
from the MMS Gulf of Mexico Region’s° 
Public Information Unit): 


Outer Continental Shelf Leasing Maps— 
Texas Map Numbers 1 Through 8 (These 
16 maps sell for $2.00 each) 


TX1 South Padre Island Area (revised 
November 1, 2000) 

TX1A South Padre Island Area, East 
Addition (revised November 1, 2000) 

TX2 North Padre Island Area (revised _ 
November 1, 2000) 

TX2A North Padre Island Area, East 
Addition (revised November 1, 2000) 

TX3 Mustang Island Area (revised 
November 1, 2000) 

TX3A Mustang Island Area, East 
Addition (revised November 1, 2000) 

TX4 Matagorda Island Area (revised 
November 1, 2000) 

TX5 Brazos Area (revised November 1, 
2000) 

TX5B Brazos Area, South Addition 
(revised November 1, 2000) 

TX6 Galveston Area (revised 
November 1, 2000) 

TX6A_ Galveston Area, South Addition 
(revised November 1, 2000) 

TX7 High Island Area (revised 
November 1, 2000) 

TX7A_ High Island Area, East Addition 
(revised November 1, 2000) 

TX7B High Island Area, South 

Addition (revised November 1, 2000) 


TX7C_ High Island Area, East Addition, 
Sotith Extension (revised November 1, 
2000) 

TX8 Sabine Pass Area (revised 
November 1, 2000) 


Outer Continental Shelf Official 
Protraction Diagram (These 7 diagrams 
sell for $2.00 each) 


NG14-03 Corpus Christi (revised 
November 1, 2000) 

NG14-06 Port Isabel (revised 
November 1, 2000) 

NG1i5-01 East Breaks (revised 
November 1, 2000) 

NG15-02 Garden Banks (revised 
November 1, 2000) 

NG15-04 Alaminos Canyon (revised 
November 1, 2000) 

NG15-05 Keathley Canyon (revised 
November 1, 2000) Ie 

NGi5-08 Sigsbee Escarpment (revised 
November 1, 2000) 


Please Note: A CD-ROM (in ARC/INFO 
and Acrobat (.pdf) formats) containing all of 
the Gulf of Mexico Leasing Maps and Official 
Protraction Diagrams, except for those not yet 
revised to digital format, is available from the 
MMS Gulf of Mexico Region’s Public 
Information Unit for a price of $15.00. The 
Leasing Maps and Official Protraction 
Diagrams are also available via the Internet. 
See also 66 FR 28002, published on May 21, 
2001, for the current status of Central and 
Western Gulf of Mexico Leasing Maps and 
Official Protraction Diagrams. In addition, 
Supplemental Official OCS Block Diagrams 
(SOBDs) for these blocks are available for 
blocks which contain the ‘‘U.S. 200 Nautical 
Mile Limit” line and the ‘‘U.S.-Mexico 
Maritime Boundary” line. These SOBDs are 
also available from the MMS Gulf of Mexico 
Region’s Public Information Unit and via the 
Internet. For additional information, please 
call Mr. Charles Hill (504) 736-2795. 


All blocks are shown on these Leasing 
Maps and Official Protraction Diagrams. 
The available Federal acreage of all 
whole and partial blocks in this sale is 
shown in the document “‘List of Blocks 
Available for Leasing, Sale 184” 
included in the Final Notice of Sale 184 
Package. Some of these blocks may be 
partially leased or deferred, or 
transected by administrative lines such 
as the Federal/State jurisdictional line, 
or partially included in the Flower 
Garden Banks National Marine 
Sanctuary (in accordance with the 
President’s June 1998 withdrawal 
directive, portions of blocks lying 
within National Marine Sanctuaries are 
no longer available for leasing). 
Information on the unleased portions of 
such blocks is also found in the 
document titled ‘“‘Western Gulf of 
Mexico Lease Sale 184—Unleased Split 
Blocks and Available Unleased Acreage 
of Blocks with Aliquots and Irregular 
Portions Under Lease or Deferred,” 
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included in the Final Notice of Sale 184 
Package. 


Areas Not Available for Leasing 


The following whole and partial 
blocks are not offered for lease in this 
sale: 

e High Island Area Block 170 (an 
unleased block, but currently under 
appeal); 

e High Island Area, East Addition, 
South Extension, Blocks A-375 and A— 
398 (at the Flower Garden Banks), and 
the portions of other blocks within the 
boundary of the Flower Garden Banks - 
National Marine Sanctuary; portions of 
High Island Area, East Addition, South 
Extension, Blocks A-366, A—383, A— 
399, and A-401; High Island Area, 
South Addition, Block A-513; and 
Garden Banks Area Blocks 134 and 135; 

e Mustang Island Area Blocks 793, 
799, and 816<blocks located off Corpus 
Christi which have been identified by | 
the Navy as needed for testing 
equipment and training mine warfare 
personnel); 

e Whole and partial blocks which lie 
within the 1.4 nautical mile buffer zone 
north of the continental shelf boundary 
between the United States and Mexico: 

Whole Blocks: Sigsbee Escarpment 
(Area NG15—08) Blocks 11, 57, 103, 148, 
149, 194, 239, 284, and 331 through 341; 


and 

Partial Blocks: Keathley Canyon (Area 
NG15-05) Blocks 978 through 980; and 
Sigsbee Escarpment (Area NG15-—08) 
Blocks 12 through 14; 58 through 60; 
104 through 106; 150, 151, 195, 196, 
240, 241; 285 through 298; and 342 
through 349. 


Lease Terms and Conditions 


Primary lease terms, primary lease 
term extensions, minimum bids, rental 
rates, royalty rates, minimum royalty, 
and royalty suspension areas are shown 
on the map “Lease Terms and Economic 
Conditions, Sale 184, Final” for leases 
resulting from this sale: 

Primary Lease Terms: 5 years for 
blocks in water depths of less than 400 
meters; 8 years for blocks in water 
depths of 400 to 799 meters; and 10 
years for blocks in water depths of 800 
meters or deeper; 

Primary Lease Term Extensions: 
Extensions may be granted for eligible 
blocks in water depths less than 400 
meters as specified in Notice To Lessees 
and Operators (NTL) 2000-G22, 
effective December 22, 2000; 

Minimum Bids: $25 per acre or 
fraction thereof for blocks in water 
depths of less than 800 meters and 
$37.50 per acre or fraction thereof for 
blocks in water depths of 800 meters or 
deeper; 


Rental Rates: $5 per acre or fraction 
thereof for blocks in water depths of less 
than 200 meters and $7.50 per acre or 
fraction thereof for blocks in water 
depths of 200 meters or deeper, to be 
paid on or before the first day of each 
lease year until a discovery in paying 
quantities of oil or gas is made, then at 
the expiration of each lease year until 
the start of royalty-bearing production; 

Royalty Rates: 167/s percent royalty 
rate for blocks in water depths of less 
than 400 meters and a 1212 percent 
royalty rate for blocks in water depths 
of 400 meters or deeper, except during 
periods of royalty suspension, to be paid 
monthly on the last day of the month 
next following the month in which the 
production is obtained; 

Minimum Royalty: After the start of 
royalty-bearing production: $5 per acre 
or fraction thereof per year for blocks in 
water depths of less than 200 meters 
and $7.50 per acre or fraction thereof 
per year for blocks in water depths of 
200 meters or deeper, to be paid at the 
expiration of each lease year; 

Royalty Suspension Areas: Royalty 
suspension, subject to gas price 
thresholds, will apply for blocks in 
water depths less than 200 meters where 
new deep gas (15,000 feet or greater 
subsea) is drilled and commences 
production within 5 years from lease 
issuance, and, subject to both oil and 
gas price thresholds, will apply in water 
depths of 400 meters or deeper; see the 
map titled ‘“‘Lease Terms and Economic 
Conditions, Sale 184, Final” for specific 
areas and the document contained 
within the Final Notice of Sale 184 
Package titled “Royalty Suspension 
Provisions, Sale 184” for the specific 
details regarding royalty suspension 
eligibility, applicable price thresholds, 
and implementation. 

Stipulations 

The map titled “Stipulations and 
Deferred Blocks, Sale 184, Final” 
depicts the blocks where five lease 
stipulations apply: 1. Topographic 
Features; 2. Military Areas; 3. 
Operations in the Naval Mine Warfare 
Area; 4. Law of the Sea Convention 
Royalty Payment; and 5. Protected 
Species. The texts of the stipulations are 
contained in the document “‘Lease 
Stipulations for Oil and Gas Lease Sale 
184, Final’’ included in the Final Notice 
of Sale 184 Package. Also shown on this 
map are the deferred blocks noted 
above. 


Rounding 


The following procedure must be 
used to calculate minimum bid, rental, 
and minimum royalty on blocks with 
fractional acreage: Round up to the next 


whole acre and multiply by the 
applicable dollar amount to determine 
the correct minimum bid, rental, or 
minimum royalty. 

Please note: For the minimum bid only, if 
the calculation results in a decimal figure, 
round up to the next whole dollar amount 
(see next paragraph). The minimum bid 
calculation, including all rounding, is shown 
in the document “‘List of Blocks Available for 
Leasing in Western Gulf of Mexico OCS Oil 
and Gas Sale 184” included in the Final 
Notice of Sale 184 Package. 


Method of Bidding 


For each block bid upon, a bidder 
must submit a separate signed bid in a 
sealed envelope labeled ‘‘Sealed Bid for 
Oil and Gas Lease Sale 184, not to be 
opened until 9 a.m., Wednesday, August 
21, 2002.” The total amount bid must be 
in a whole dollar amount; any cent 
amount above the whole dollar will be 
ignored by the MMS. Details of the 
information required on the bid(s) and 
the bid envelope(s) are specified in the 
document “Bid Form and Envelope” 
contained in the Final Notice of Sale 
184 Package. 

The MMS published a list of 
restricted joint bidders, which applies to 
this sale, in the Federal Register at 67 
FR 18033 on April 12, 2002. Bidders 
must execute all documents in 
conformance with signatory 
authorizations on file in the MMS Gulf 
of Mexico Region’s Adjudication Unit. 
Partnerships also must submit or have 
on file a list of signatories authorized to 
bind the partnership. Bidders 
submitting joint bids must state on the 
bid form the proportionate interest of 
each participating bidder, in percent to 
a maximum of five decimal places, e.g., 
33.33333 percent. The MMS may 
require bidders to submit other 
documents in accordance with 30 CFR 
256.46. The MMS warns bidders against 
violation of 18 U.S.C. 1860 prohibiting 
unlawful combination or intimidation of 
bidders. Bidders are advised that the 
MMS considers the signed bid to be a 
legally binding obligation on the part of 
the bidder(s) to comply with all 
applicable regulations, including paying 
the Ysth bonus on all high bids. A 
statement to this effect must be included 
on each bid (see the document “‘Bid 
Form and Envelope” contained in the 
Final Notice of Sale 184 Package). 

Bid Deposit 

Submitters of high bids must deposit 
the “sth bonus by using electronic funds 
transfer procedures, following the 
detailed instructions contained in the 
document “Instructions for Making EFT 
Bonus Payments” included in the Final 
Notice of Sale 184 Package. All 
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payments must be electronically 
deposited into an interest-bearing 
account in the U.S. Treasury (account 
specified in the EFT instructions) by 2 
p.m. Eastern Time the day following bid 
reading. Such a deposit does not 
constitute and shall not be construed as 
acceptance of any bid on behalf of the 
United States. 


Please note: Certain bid submitters (i.e., 
those that do NOT currently own or operate 
an OCS mineral lease OR those that have ever 
defaulted on a ¥%sth bonus payment (EFT or 
otherwise)) are required to guarantee (secure) 
their %th bonus payment prior to the 
submission of bids. For those who must 
secure the EFT ¥sth bonus payment, one of 
the following options may be used: 1. 
Provide a third-party guaranty; 2. Amend 
Development Bond Coverage; 3. Provide a 
Letter of Credit; or 4. Provide a lump sum 
payment via EFT. The EFT instructions 
specify the requirements for each option. 


Withdrawal of Blocks 


The United States reserves the right to 
withdraw any block from this sale prior 
to issuance of a written acceptance of a 
bid for the block. 


Acceptance, Rejection, or Return of 
Bids 

The United States reserves the right to 
reject any and all bids. In any case, no 
bid will be accepted, and no lease for 
any block will be awarded to any 
bidder, unless the bidder has complied 
with all requirements of this Notice, 
including the documents contained in 
the associated Final Notice of Sale 184 
Package and applicable regulations; the 
bid is the highest valid bid; and the 
amount of the bid has been determined 

to be adequate by the authorized officer. 
- The Attorney General may also review 
the results of the lease sale prior to the 
acceptance of bids and issuance of 
leases. Any bid submitted which does 
not conform to the requirements of this 
Notice, the OCS Lands Act, as amended, 
and other applicable regulations may be 
returned to the person submitting that 
bid by the RD and not considered for 
acceptance. To ensure that the 
Government receives a fair return for the 
conveyance of lease rights for this sale, 
high bids will be evaluated in 
accordance with MMS bid adequacy 
procedures. A copy of the current 
procedures, ‘‘Modifications to the Bid 
Adequacy Procedures” (64 FR 37560 of 
July 12, 1999), is available from the 
MMS Gulf of Mexico Region’s Public 
Information Unit or via the Internet. 


Successful Bidders 


As required by MMS, each company 
that has been awarded a lease must 
execute all copies of the lease (Form 
MMS-2005 (March 1986) as amended), 


pay by EFT the balance of the cash 
bonus bid along with the first year’s 
rental for each lease issued in 
accordance with the requirements of 30 
CFR 218.155, and satisfy the bonding 
requirements of 30 CFR 256, Subpart I, 
as amended. Each bidder in a successful 
high bid must have on file, in the MMS. 
Gulf of Mexico Region’s Adjudication 
Unit, a currently valid certification 
(Debarment Certification Form) 
certifying that the bidder is not 
excluded from participation in primary 
covered transactions under Federal 
nonprocurement programs and 
activities. A certification previously 
provided to that office remains currently 
valid until new or revised information 
applicable to that certification becomes 
available. In the event of new or revised 
applicable information, the MMS will . 
require a subsequent certification before 
lease issuance can occur. Persons 
submitting such certifications should 
review the requirements of 43 CFR part 
12, subpart D. A copy of the Debarment 
Certification Form is contained in the 
Final Notice of Sale 184 Package. 


Affirmative Action 


The MMS requests that the 
certification required by 41 CFR 60— 
1.7(b) and Executive Order No. 11246 of 
September 24, 1965, as amended by 
Executive Order No. 11375 of October 
13, 1967, on the Compliance Report 
Certification Form, Form MMS-—2033 
(June 1985), and the Affirmative Action 
Representation Form, Form MMS-—2032 
(June 1985), be on file in the MMS Gulf 
of Mexico Region’s Adjudication Unit 
prior to bidding. In any event, these 
forms are required to be on file in the 
MMS Gulf of Mexico Region’s 
Adjudication Unit prior to execution of 
any lease contract. Bidders must also 
comply with the requirements of 41 CFR 
part 60. 


Information to Lessees: 


The Final Notice of Sale 184 Package 
contains a document titled ‘Information 
To Lessees.” These Information To 
Lessees items provide information on 


various matters of interest to potential 
bidders. 


Dated: July 3, 2002. 
R.M. “Johnnie” Burton, 


- Director, Minerals Management Service. 


[FR Doc. 02—18056 Filed 7-17-02; 8:45 am] 
BILLING CODE 4310-MR-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Native American Graves Protection 
and Repatriation Review Committee: 
Meeting 


AGENCY: National Park Service, Interior. 
ACTION: Notice. 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act, 5 U.S.C. Appendix (1988), of a. 
meeting of the Native American Graves 
Protection and Repatriation Review 
Committee. 

General Information: The Native 
American Graves Protection and 
Repatriation Review Committee was 
established by Public Law 101-601 to 
monitor, review, and assist in 
implementation of the inventory and 
identification process and repatriation: 
activities required under the Native 
American Graves Protection and 
Repatriation Act (NAGPRA). 

Persons wishing further information 
concerning review committee meetings 
may contact Dr. Robert Stearns, 
Manager, National NAGPRA Program, 
1849 C Street NW-350 NC, Washington, 
DC 20240, telephone (202) 343-5266, 
facsimile (202) 343-5260, e-mail 
robert__stearns@nps.gov. Transcripts of 
review committee meetings are available 
for public inspection approximately 
eight weeks after each meeting at the 
office of the Manager, National 
NAGPRA Program, Native American 
Graves Protection and Repatriation 
Review Committee, 800 North Capitol 
Street NW, Suite 350, Washington, DC 
20001. The protocol for review 
committee meetings is posted on the 
National NAGPRA Website 
(www.cr.nps.gov/nagpra; click “Review 
Committee,” then click ‘“Procedures”’). 

Indian tribes, Alaska Native villages 
and corporations, and Native Hawaiian 
organizations that are considering visits 
to museums or Federal agencies in 
review committee meeting locations for 
the purpose of transfers of repatriated 
human remains and cultural items may 
wish to schedule transfers to coincide 
with review committee meetings. Note 
that repatriation transfers may be 
supported by ‘‘repatriation awards” 
administered under the NAGPRA grants 
program. Information about NAGPRA 
grants is posted on the National 
NAGPRA Website (www.cr.nps.gov/ 
nagpra; click “NAGPRA Grants”’). 

Seattle, WA, meeting, November 8-10, 
2002: At the invitation of the Native 
American Law Center, American Indian 
Studies Center, Department of 
Anthropology, and Museology Program 
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at the University of Washington, and the 
Archaeology Department at the Burke 
Museum, the review committee will 
meet on November 8, 9 and 10, 2002, in 
the Walker-Ames Room in Kane Hall, 
University of Washington, Seattle, WA. 
Information about Kane Hall can be 
found online at http:// 
www.washington.edu/classroom/ 
kanehall. 

The agenda for the meeting will 
include Federal agency compliance; 
implementation of the statute in the 
northwestern United States; and 
regulations on Section 10.7, disposition 
of unclaimed human remains, funerary 
objects, sacred objects or objects of 
cultural patrimony, Section 10. 11, 
disposition of culturally unidentifiable 
human remains, and Section 10.13, 
future applicability. 

Meeting sessions will begin at 8:30 
a.m. each day, and will end no later 
than 5:00 p.m. on November 8 and 9, 
and no later than 2:00 p.m. on 
November 10. The meeting is open to 
the public. Meeting space is limited and 
persons will be accommodated on a 
first-come, first-served basis. Persons 
wishing to make a public presentation 
to the review committee should submit 
a request to do so by October 9, 2002, 
and include a written abstract of your 
presentation and your contact 
information. Persons may also submit 


written statements for consideration by - 


the review committee by October 19, 
2002. Requests and statements should 
be addressed to the review committee in 
care of the ‘‘Designated Federal Official, 
NAGPRA Review Committee”, National 
NAGPRA program, and should be sent 
(1) by mail to the Manager, National 
NAGPRA Program, National Park 
Service, 1849 C Street NW-350NC, 
Washington, DC 20240; or (2) by 
commercial delivery address to the 
Manager, National NAGPRA Program, 
National Park Service, 800 North 
Capitol Street NW, Suite 350, 
Washington, DC 20001. 

Increased security in the Washington, 
DC, area may cause delays in the 
delivery of U.S. Mail to Government 
offices. In addition to mail or 
commercial delivery, a copy of the 
mailed request may also be faxed to the 
review committee in care of the 
Manager ‘Designated Federal Official, 
NAGPRA Review Committee”, National 
NAGPRA Program, at (202) 343-5260. 

No special lodging arrangements have 
been made for this meeting. 
Accommodations are available in the 
Seattle community. 

Minnesota meeting, spring 2003: The 
review committee will meet in the 
spring 2003, tentatively May 9-11, 2003, 


in Minneapolis, MN. A notice including 


final meeting dates, the meeting agenda, 
and other meeting details will be 
published in the Federal Register at 
least 90 days prior to the Minneapolis, 
MN, meeting. 

Dated: June 28, 2002. 
Robert Stearns, 
Manager, National NAGPRA Program. 
[FR Doc. 02—18050 Filed 7-17-02; 8:45 am] 
BILLING CODE 4310-70-S 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic 
Places;Notification of Pending 
Nominations 


Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before July 
7, 2002. Pursuant to § 60.13 of 36 CFR 
part 60 written comments concerning 
the significance of these properties 
under the National Register criteria for 
evaluation may be forwarded by United 
States Postal Service, to the National . 
Register of Historic Places, National 
Park Service, 1849 C St. NW, NC400, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service, 800 N. 
Capitol St., NW, Suite 400, Washington 
DC 20002; or by fax, 202-343-1836. 
Written or faxed comments should be 
submitted by August 2, 2002. 


Paul R. Lusignan, 


Acting Keeper of the National Register of 
Historic Places. 


FLORIDA 


Duval County 

St. George Episcopal Church, (Florida’s 
Carpenter Gothic Churches MPS), 10560 
Ft. George Rd. E, Jacksonville, 02000839 

Hillsborough County 

J.J. Newbury Co. Building, Old, 815-819 N. 
Franklin St., Tampa, 02000837 

Leon County 

Killearn Plantation Archeological and 
Historic District, 3540 Thomasville Rd., 
Tallahassee, 02000836 

Polk County 


Thompson and Company Cigar Factory, 
(Bartow MPS), 255 N. Third St., Bartow, 
02000838 

Georgia 

Candler County 

Metter High School, Jct. of College St. and 
Vertia St., Metter, 02000840 

Jenkins County 


Millen High School, 100 Cleveland Ave., 
- Millen, 02000842 


Marion County 


Ables, Alfred and Jane, House, 230 E. Fifth 
Ave., Buena Vista, 02000841 


Illinois 
Cook County 


Woman’s Christian Temperance Union 
Administration Building, 1730 Chicago 
Ave., Evanston, 02000849 

Du Page County 


Henderson, Frank B., House, 301 S. 
Kenilworth, Elmhurst, 02000844 


Jackson County 

Giant City Stone Fort Site, Stone Fort Rd., 
Makanda, 02000848 

Lake County 

Karcher Hotel, 405 Washington St., 
Waukegan, 02000845 

Macon County 

Transfer House, 1 Central Park East, Decatur, 
02000843 

Madison County 

Brooks Catsup Bottle Water Tower, 800 
Morrison Ave., Collinsville, 02000847 

Mercer County 

Thompson, James S., House, 804 North St., 
New Boston, 02000846 

MAINE 


Oxford County 

First Universalist Society of West Sumner, 
1114 Main St., Sumner, 02000850 

MISSISSIPPI 


Chickasaw County 


Okolona College, US 245 N, 1.1 mi N of jet. 
with MS 41 and MS 32, Okolona, 02000853 


Coahoma County 


WROX Building, 257 Delta Ave., Clarksdale, 
02000854 


Forrest County 


Hub City Historic District (Boundary 
Increase), Roughly along Main, Market, 
Newman and Walnut Sts., Hattiesburg, 
02000855 

Parkhaven Historic District, Roughly along S. 
22nd Ave. and S. 21st Ave., from Hardy to 
Marnie Sts., Hattiesburg, 02000856 


Harrison County 


Benton, Thomas and Melinda, House, 14115 
Rippy Rd., Gulfport, 02000857 

Hewes, Finley B., House, 604 E. Beach Blvd., 
Gulfport, 02000852 


Noxubee County 

Scales, William Henry, House, 1108 
Magnolia Dr., Macon, 02000858 | 

MISSOURI 


Greene County 


Mid-town Historic District (Boundary 
Increase I), Roughly along N. Robberson 
Ave. and N. Jefferson Ave., Springfield, 
02000851 
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NEBRASKA 


Dawes County 

Hotel Chadron, 115 Main St., Chadron, 
02000859 

WASHINGTON 

King County 

Gas Works Park, 2000 N. Northlake Way, 
Seattle, 02000862 

Pagani, Luigi and Aurora, House, 32907 
Merino St., Black Diamond, 02000861 

Rector Hotel, 619-621 Third Ave., Seattle, 
02000863 

Spokane County 


Hillyard Historic Business District, N. 4912— 
5220 Market St., E. 3108-3117 Olympia 
Ave., Spokane, 02000860 


A request for REMOVAL has been made for 
the following resources: 


MISSISSIPPI 


Pike County 

Lieb-Rawls House (Magnolia MRA) 303 
Magnolia St., Magnolia, 84000051 

Tishomingo County 

Edwards. R.D., House (Iuka MPS) 603 Indian 
Creek Rd., Iuka, 91000933 

[FR Doc. 02-—18048 Filed 7-17-02; 8:45 am] 

BILLING CODE 4310-70-P . 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before June. 
29, 2002. Pursuant to section 60.13 of 36 
CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
by United States Postal Service, to the 
National Register Historic Places, 
National Park Service, 1849 C St., NW., 
NC400, Washington, DC 20240; by all 
other carriers, National Register of 
Historic Places, National Park Service, 
800 N. Capitol St., NW., Suite 400, 
Washington, DC 20002; or by fax, 202— 
343-1836. Written or faxed comments 
should be submitted by August 2, 2002. 
Carol D. Shull, 

Keeper of the National Register of Historic 
Places. 


ARKANSAS 


Randolph County 


St. Mary’s AME Church—Pocahontas Colored 
School, 1708 Archer St., Pocahontas, 
02000830 


CONNECTICUT 


Hartford County 


Union Village Historic District, Roughly 
bounded by Union Pond, Oakland St., RR 
Right of Way, Marble St., Hockanum R., 
Manchester, 02000831 


MISSOURI 


Chariton County 

Dalton Vocational School Historic District, 
jct. of Fourth St. and MOJ, Dalton, 
02000832 

Greene County 


Walnut Street Historic District (Boundary 
Increase I), Roughly along E Walnut St., 
from the 700 and 800 Blocks, Springfield, 
02000833 


WISCONSIN 


Sauk County 


Gust Brothers’ Store, 101 Fourth St., Baraboo, 
02000834 


A request for a MOVE has been made for 
the following resource: 


285 Prospect St., within the, 
CONNECTICUT 


New Haven County 

Prospect Hill Historic District Off CT 10 New 
Haven, 79002670 

[FR Doc. 02—18049 Filed 7-17-02; 8:45 am] 

BILLING CODE 4310-70-P 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 731-TA-—1013 
(Preliminary)] 


Saccharin From China 


AGENCY: International Trade 
Commission. 

ACTION: Institution of antidumping 
investigation and scheduling of a 
preliminary phase investigation. 


SUMMARY: The Commission hereby gives 
notice of the institution of an 
investigation and commencement of 
preliminary phase antidumping 
investigation No. 731-TA-1013 
(Preliminary) under section 733(a) of the 
Tariff Act of 1930 (19 U.S.C. 1673b(a)) 
(the Act) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured or threatened with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from China of saccharin, 
provided for in subheading 2925.11.00 
of the Harmonized Tariff Schedule of 
the United States, that are alleged to be 
sold in the United States at less than fair 
value. Unless the Department of 
Commerce extends the time for 


initiation pursuant to section 
732(c)(1)(B) of the Act (19 U.S.C. 
1673a(c)(1)(B)), the Commission must 
reach a preliminary determination in 
antidumping investigations in 45 days, 
or in this case by August 26, 2002. The 
Commission’s views are due at 
Commerce within five business days 
thereafter, or by September 3, 2002. 

For further information concerning 
the conduct of this investigation and 
rules of general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 201, subparts A through 
E (19 CFR part 201), and part 207, 
subparts A and B (19 CFR part 207). 
EFFECTIVE DATE: July 11, 2002. 

FOR FURTHER INFORMATION CONTACT: D.]. 
Na (202-708-4727), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (hitp:// 
www.usitc.gov). The public record for 
this investigation may be viewed on the 
Commission’s electronic docket (EDIS— 
ON-LINE) at http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY INFORMATION: 
Background.—This investigation is 
being instituted in response to a petition 

filed on July 11, 2002, by counsel for 
PMC Specialties Group, Inc., Cincinnati, 
Ohio. 

Participation in the investigation and 
public service list—Persons (other than 
petitioners) wishing to participate in the 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
sections 201.11 and 207.10 of the 
Commission’s rules, not later than seven 
days after publication of this notice in 
the Federal Register. Industrial users 
and (if the merchandise under 
investigation is sold at the retail level) 
representative consumer organizations 
have the right to appear as parties in 
Commission antidumping 
investigations. The Secretary will 
prepare a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to this investigation upon the expiration 
of the period for filing entries of 
appearance. 

Limited disclosure of business 
proprietary information (BPI) under an 
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administrative protective order (APO) 
and BPI service list.—Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
gathered in this investigation available 
to authorized applicants representing 
interested parties (as defined in 19 
U.S.C. 1677(9)) who are parties to the 
investigation under the APO issued in 
the investigation, provided that the 
application is made not later than seven 
days after the publication of this notice 
in the Federal Register. A separate 
service list will be maintained by the 
Secretary for those parties authorized to 
receive BPI under the APO. 


Conference.—The Commission’s 
Director of Operations has scheduled a 
conference in connection with this 
investigation for 9:30 a.m. on August 1, 
2002, at the U.S. International Trade 
Commission Building, 500 E Street SW., 
Washington, DC. Parties wishing to 
participate in the conference should 
contact D.J. Na (202-708-4727) not later 
than July 29, 2002, to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
this investigation and parties in 
opposition to the imposition of such 
duties will each be collectively 
allocated one hour within which to 
make an oral presentation at the 
conference. A nonparty who has 
testimony that may aid the 
Commission’s deliberations may request 
permission to present a short statement 
at the conference. 


Written submissions.—As provided in 
sections 201.8 and 207.15 of the 
Commission’s rules, any person may 
submit to the Commission on or before 
August 6, 2002, a written brief 
containing information and arguments 
pertinent to the subject matter of the 
investigation. Parties may file written 
testimony in connection with their 
presentation at the conference no later 
than three days before the conference. If 
briefs or written testimony contain BPI, 
they must conform with the 
requirements of sections 201.6, 207.3, 
and 207.7 of the Commission’s rules. 
The Commission’s rules do not 
authorize filing of submissions with the 
Secretary by facsimile or electronic 
means. 


In accordance with sections 201.16(c) 
and 207.3 of the rules, each document 
filed by a party to the investigation must 
be served on all other parties to the 
investigation (as identified by either the 
public or BPI service list), and a 
certificate of service must be timely 
filed. The Secretary will not accept a 
document for filing without a certificate 
of service. 


Authority: This investigation is being 
conducted under authority of title VII of the 
Tariff Act of 1930; this notice is published 
pursuant to section 207.12 of the 
Commission’s rules. 

Issued: July 12, 2002. 

By order of the Commission. 

Marilyn R. Abbott, 

Secretary to the Commission. 

{FR Doc. 02—18125 Filed 7-17-02; 8:45 am] 
BILLING CODE 7020-02-P 


DEPARTMENT OF JUSTICE 


Notice of Public Meeting Concerning 
Heavy Duty Diesel Engine Consent 
Decrees 


The Department of Justice and the 
Environmental Protection Agency will 
hold a public meeting on Thursday, July 
25, 2002 at 10 a.m. in the 13th floor 
conference room, 1425 New York 
Avenue NW., Washington, DC. The 
subject of the meeting willbe — 
implementation of the provisions of the 
seven consent decrees signed by the 
United States and diesel engine 
manufacturers and entered by the 
United States District Court for the 
District of Columbia on July 1, 1999. 
(United States v. Caterpillar, Case No. 
1:98CV02544; United States v. Navistar 
International Transportation 
Corporation, Case No. 1:98CV02545; 
United States v. Cummins Engine 
Company, Case No. 1:98CV02546; 
United States v. Detroit Diesel 
Corporation, Case No. 1:98CV02548; 
United States v. Volvo Truck 
Corporation, Case No. 1:98CV02547; 
United States v. Mack Trucks, Inc., Case 
No. 1:98CV01495; and United States v. 
Renault Vehicles Industries, S.A., Case 
No. 1:98CV02543). In supporting entry 
by the court of the decrees, the United 
States committed to meet with states, 
industry groups, environmental groups, 
and concerned citizens to discuss 
consent degree implementation issues. 
This is the seventh of a series of public 
meetings held quarterly during the first 
year of implementation of the consent 
decrees and at least annually thereafter. 

Further meetings will be announced 
in the Federal Register and/or on EPA’s 
Diesel Engine Settlement web page at: 
http://www.epa.gov/compliance/ 
resources/cases/civil/caa/diesel. 

Interested parties may contract the 
Environmental Protection Agency prior 
to the meeting at the address listed 
below with questions or suggestions for 
topics of discussion. For further 
information, please contact: Anne Wick, 
EPA Diesel Engine Consent Decree 
Coordinator, U.S. Environmental 
Protection Agency (Mail Code 2242A), 


EPA Headquarters, Washington, DC 
20460, e-mail: WICK.ANNE&EPA.GOV. 


Bruce S. Gelber, 

Chief, Environment & Natural Resources 
Division, Environmental Enforcement 
Section. 

[FR Doc. 02-18102 Filed 7-17-02; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Notice of Determinations Regarding 
Eligibility To Apply for Worker 

Adjustment Assistance and NAFTA 
Transitional Adjustment Assistance 


In accordance with Section 223 of the 
Trade Act of 1974, as amended, the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for trade adjustment 
assistance for workers (TA—W) issued 
during the period of June and July, 
2002. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
worker adjustment assistance to be 


~ issued, each of the group eligibility 


requirements of Section 222 of the Act 
must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

‘ey that sales or production, or both, 
of the firm or sub-division have 
decreased absolutely, and 

(3) that increases of imports of articles 
like or directly competitive with articles 
produced by the firm or appropriate 
subdivision have contributed 
importantly to the separations, or threat 
thereof, and to the absolute decline in 
sales or production. 


Negative Determinations for Worker 
Adjustment Assistance 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-—W-41,335; Northern Indiana Public 

Service Co (NIPSCO), Merrillville, IN 
TA-W-41,362; Vesuvius USA, Maple 

Grove Plant, Bettsville, OH 
TA-W-41,399; BBA Nonwovens, 

Simpsonville, Inc., Lewisburg, PA 
TA-W-41,405; Reilly Industries, Provo, 


UT 
TA-W-41,413; T and T Land and 
Timber, Rexford, MT 
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TA-—W-41,250; Tuthill Vacuum Systems, 
Canton, MA : 
TA—W-41,323; Hoffman Materials, Inc., 

Carlisle, PA 
TA-W-41,418; RHO Industries, Buffalo, 


NY 
TA-W-41,316; Quality Components, 

Klamath Falls, OR 
TA-W-40,060; Lynchburg Foundry Co. 

A Div. Of Intermet Corp., Radford, VA 
TA-—W-40,259; National Refractories 

and Minerals Corp., Columbiana, OH 

TA-W-—40,617; Bull Moose Tube Co., 
Gerald, MO 

TA-W-41,130; Tri-Star Refractories, 
Inc., A Subsidiary of RHI Refractories 
Holding Co., Cincinnati, OH 

TA-W--41,260; Laird Technologies, 
Asheboro, NC 

TA-W-41,322 & A; North American 
Refractories, A Subsidiary of RHI 
Holding, Indiana Hill Plant, Ione, CA 
and Ione Plant, Ione, CA 
In the following cases, the , 

‘investigation revealed that the criteria’ 
for eligibility have not been met for the 
reasons specified. 

The workers firm does not produce an 
article as required for certification under 
Section 222 of the Trade Act of 1974. 
TA-W-41,029; Parker Hannifin Corp., 

Precision Rebuilding Div., Reading, 

PA 
TA-W-41,357; Stream International, 

Beaverton, OR 
TA-—W-41,222; Bechtel Jacob Co LLC, 

Piketon, OH 
TA-W-41,315; Metal Processing Corp., 

Maple Heights, OH 
TA-W-41,415; Electronic Data Systems, 

Maynard, MA 
TA-W-41,341 & A; Clarinda Co., 

Clarinda, IA and Atlantic, IA 
TA-W-41,430; Alcatel USA, Repair/ 

Returns, Ogdensburg, NY 
TA-W-41,419; BioMerieux, Inc., 

Instrument Service Dept., Oklahoma 

City, OK 

The investigation revealed that 
criteria (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. : 
TA-W-41,400; Howmet Castings, 

Wichita Falls, TX 

The investigation revealed that 
criteria (2) and (3) have not been met. 
Sales cr production did not decline 
during the relevant period as required 
for certification. Increased imports did 
not contribute importantly to worker 
separations at the firm. 

TA-W-41,401; ConAgra Foods, ConAgra 
Grocery Products Co., Milton, PA 
Increased imports did not contribute 

importantly to worker separations at the 

firm 


TA-W-41,310; Baldwin Graphic 
Systems, Shelton, CT 


TA-W-41,147; Boeing Commercial 
Aircraft Group, Salt Lake City, UT 

TA-W-41,331; Ashland Specialty 
Chemical Co., Pittsburgh, PA 

TA-W-41,450; Columbia River Egg 
Farm, Rufus, OR 


Affirmative Determinations for Worker 
Adjustment Assistance 


The following certifications have been 
issued; the date following the company 
name and location of each 
determination references the impact 
date for all workers of such 
determination. 

TA-W-40,901; Integrated Logistics 
Solutions, New Hyde Park, NY: 
September 25, 2000. 

TA-W-41,148; Brook Manufacturing 
Co., Union, MS: February 21, 2001. 

TA-W-41,380; American Tissue Mills of 
Neenah, Neenah, WI: March 19, 2001. 

TA-W-41,424; Ibiden Graphite of 
Ainerica Corp., Portland, OR: March 
11, 2001. 

TA-W-39,586; Moltech Power Systems, 
El Paso, TX: June 21, 2000. 

TA-W-40,967; Tip Top Tees, Lanes, SC: 
December 28, 2000. 

TA-W-41,132; B/E Aerospace, Inc., 
Cabin Interior Structures Group, 
Jacksonville, FL: February 25, 2001. 

TA-W-41,273; Regal Garment Corp., 
New York, NY: March 7, 2001. 

TA-—W-41,343; Camfil Farr, Jonesboro, 
AR: March 28, 2001. 

TA-W-40,351 & A; Quitman 
Manufacturing Co., Quitman, GA and 
Barwick Manufacturing, Barwick, GA: 
March 6, 2001. 

TA-W-41,358; Owens-Brigham Medical 
Co., Headquarters, Morganton, NC: 
March 26, 2001 

TA-W-41,379; Williamson Dickie 
Manufacturing Co., McAllen #9, 
McAllen, TX: April 9, 2001 

TA-W-41,391; Victor Forstmann, Inc., 
Dublin, GA: March 22, 2001 

TA-W-41,395; H.J. Seagrott Co., Inc., 
Berlin, NY: March 18, 2001 

TA-W-41,440; Jervis B. Webb Col, New 
Hudson, MI: April 9, 2001 

TA-W-41,443; Carter Footwear, Inc., 
Wilkes-Barre, PA: January 20, 2002 

TA-W-41,444; Joseph Timber Co., 
Joseph, OR: March 7, 2001. 

TA-W-41,456; New Images, Inc., 
Reidsville, NC: March 27, 2001. 

TA-W--40,460; Radax Industries, 
Webster, NY: October 22, 2000. 

Also, pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 
concerning transitional adjustment 
assistance hereinafter called (NAFTA-— 
TAA) and in accordance with Section 
250(a), Subchapter D, Chapter 2, Title II, 
of the Trade Act as amended, the 


Department of Labor presents 
summaries of determinations regarding 
eligibility to apply for NAFTA-TAA 
issued during the months of June and 
July, 2002. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
NAFTA-TAA the following group 


eligibility requirements of Section 250 


of the Trade Act must be met: 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, (including workers 
in any agricultural firm or appropriate 
subdivision thereof) have become totally 
or partially separated from employment 
and either— 

(2) That sales or production, or both, 
of such firm or subdivision have 
decreased absolutely, 

(3) That imports from Mexico or 
Canada of articles like or directly 
competitive with articles produced by 
such firm or subdivision have increased, 
and that the increased imports 
contributed importantly to such 
workers’ separations or threat of 
separation and to the decline in sales or 
production of such firm or subdivision; 
or 

(4) That there has been a shift in 
production by such workers’ firm or 
subdivision to Mexico or Canada of 
articles like or directly competitive with 
articles which are produced by the firm 
or subdivision. 


Negative Determinations NAFTA-TAA 


In each of the following cases the 
investigation revealed that criteria (3) 
and (4) were not met. Imports from 
Canada or Mexico did not contribute 
importantly to workers’ separations. 
There was no shift in production from 
the subject firm to Canada or Mexico 
during the relevant period. 
NAFTA-TAA-05879; ConAgra Foods, 

ConAgra Grocery Products Co., 

Milton, PA 
NAFTA-TAA-05358; Do Group 

Holding, Inc., Systems—Marked Tree 

Div., Marked Tree, AR : 
NAFTA-TAA-05720; Hershey 

Chocolate & Confectionary Corp., Jolly 

Rancher Div., Wheat Ridge, CO 
NAFTA-TAA-06011; McCain Foods 

USA, Inc., Anchor Appetizer Group, 

Appleton, WI > 
NAFTA-TAA-06017; Ashland Specialty 

Chemical Co., Pittsburgh, PA. 
NAFTA-TAA-06045; BBA Nonwovens 

Simpsonville, Inc., Lewisburg, PA 
NAFTA-TAA-06256; Alexander 

Garment, Hialeah, FL 
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The investigation revealed that the 
criteria for eligibility have not been met 
for the reasons specified. 

The investigation revealed that 
workers of the subject firm did not 


produce an article within the meaning 


of Section 250(a) of the Trade Act, as 
amended. 

The investigation revealed that 
criteria (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 

NAFTA-TAA-6160; Square D Co., 

Schneider Electric, Lincoln, NE 


Affirmative Determinations NAFTA- 
TAA 


NAFTA-TAA-06073; American Tissue 

_ Mills of Neenah, Neenah, WI: January 
17, 2001. 

NAFTA-TAA-05443; Barranco Apparel 
Group, Ruth of Carolina Div., 
Hendersonville, NC: October 11, 2000. 

NAFTA-TAA-06070; Williamson Dickie 
Manufacturing Co., McAllen#9, | 
McAllen, TX: April 9, 2001. 

NAFTA-TAA-06072; Germantown 
(USA) Co., West Chester, PA: March 
10, 2001. 

NAFTA-TAA-06081; Cummins, Inc., 
Cummins Power Generation, Fridley, 
MN: April 2, 2002. 

NAFTA-TAA-06204; Victor Forstmann, 
Inc., Dublin, GA: March 20, 2001. 

I hereby certify that the 
aforementioned determinations were 
issued during the months of June and 
July, 2002. Copies of these 
determinations are available for 
inspection in Room C-5311, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210 
during normal business hours or will be 
mailed to persons who write to the 
above address. 


Dated: July 10, 2002. 
Edward A. Tomchick, 


Director, Division of Trade Adjustment 
Assistance. 


{FR Doc. 02—18071 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-—W-40,788] 


Carey Indusiries, Inc., Danbury, NC; 
Notice of Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on February 11, 2002 in 
response to a petition filed by a 
company official on behalf of workers at 


Carey Industries, Inc., Danbury, North 
Carolina. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 

Signed in Washington, DC, this 5th day of 
July, 2002. 

Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

{FR Doc. 02—18070 Filed 7—17—02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-39,917] 


Curtron Curtains, Inc., Curtron - 
Manufacturing, Travelers Rest, SC; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 


In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 


February 7, 2002, applicable to workers — 
- of Curtron Curtains, Inc., located in 


Travelers Rest, South Carolina. The 
notice was published in the Federal 
Register on February 28, 2002 (67 FR 
9327). 

At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. New 
information provided by the State 
shows that production workers wages at 
the Travelers Rest, South Carolina plant 
are reported to the Unemployment 
Insurance (UI) tax account for Curtron 
Manufacturing. Wages for workers at the 
plant engaged in the distribution of 
curtains produced at the same plant are 


‘reported to the UI tax account for 


Curtron Curtains, Inc. 

The intent of the Department’s 
certification is to provide coverage to all 
workers of the firm adversely affected 
by increased imports. Therefore, the 
Department is amending the 
certification to include workers of the 
firm whose wages are reported to the UI 
tax account for Curtron Manufacturing, 
Travelers Rest, South Carolina. 

The amended notice applicable to 
TA-W-39,917 is hereby issued as 
follows: 


All workers of Curtron Curtains, Inc., and 
Curtron Manufacturing, Travelers Rest, South 
Carolina, engaged in employment related to 
the production of curtains, who became 
totally or partially separated from 


employment on or after August 10, 2000, 
through February 7, 2004, are eligible to 
apply for adjustment assistance under 
Section 223 of the Trade Act of 1974. 


Signed at Washington, DC, this 3rd day of 
July, 2002. 


Linda G. Poole, 


_Certifying Officer, Division of Trade 


Adjustment Assistance. 


[FR Doc. 02-18067 Filed 7-17-02; 8:45 am] 


BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and reining 
Administration 


[TA-—W-39, 910] 


Delphi Harrison Thermal Systems, 
Lockport, NY; Notice of Termination of 
Investigation 


Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on August 27, 2001, in 
response to a worker petition that was 
filed on behalf of workers at Delphi 
Harrison Thermal Systems, Lockport, 
New York. 

A NAFTA-TAA petition filed on 
behalf of the workers at the subject firm 
was terminated (NAFTA-60839, signed 
July 5, 2002). 

This case is being terminated because 
the separated workers have been rehired 
since the filing of the petition. 
Consequently, further investigation in 
this case would serve no purpose, and 
the investigation has been terminated. 

Signed in Washington, DC this 5th day of 
July 2002. 

Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

[FR Doc. 02—18066 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-40,267 and TA—-W-40,267A] 


Lamb Technicon, a Division of Unova, 
Warren, Ml; Lamb Technicon, A 
Division of Unova, Lake Orion, Ml; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 


In accordance with Section 223 of the 
Trade Act of 1974 (19 USC°2273) the 
Department of Labor issued a Notice of 
Certification Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance on March 1, 2002, applicable 
to workers of Lamb Technicon, a 
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Division of Unova, Warren, Michigan. 
The notice was published in the Federal 
Register on March 20, 2002 (67 FR 
13013). 

At the request of the company, the 
Department reviewed the certification 
for workers of the subject firm. 
Information shows that worker 
separations occurred at the Lake Orion, 
Michigan location of the subject firm 
when it closed in February, 2002. The 
Lake Orion, Michigan workers were 
engaged in the production of automated 
metal removal equipment, transfer lines 
and dial transfers. 

Accordingly, the Department is 
amending the certification to include 
workers of Lamb Technicon, A Division 
of Unova, Lake Orion, Michigan. 

The intent of the Department’s 
certification is to include all workers of 
Lamb Technicon who were adversely 
affected by increased imports. 

The amended notice applicable to 
TA-—W-—40,267 is hereby issued as 
follows: 


All workers of Lamb Technicon, a Division 
of Unova, Warren, Michigan (TA—W-—40,267) 
and Lake Orion, Michigan (TA—W-40,267A) 
who became totally or partially separated 
from employment on or after October 12, 
2000, through March 1, 2004, are eligible to 

.apply for adjustment assistance under 
Section 223 of the Trade Act of 1974. 


Signed at Washington, DC this 3rd day of 
July, 2002. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance. 
{FR Doc. 02—18069 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-39,947] 


Martin Marietta Magnesia Specialties, 
Inc., Manistee, MI; Notice of Affirmative 
Determination Regarding Application 
for Reconsideration 


By letter of May 3, 2002, the company 
requested administrative 
reconsideration of the Department’s 
negative determination regarding 
eligibility to apply for Trade Adjustment 
Assistance (TAA), applicable to workers 
and former workers of the subject firm. 
The denial notice was signed on March 
27, 2002, and was published in the 
Federal Register on April 5, 2002 (67 FR 
16441). 

Based on additional information 
provided by the company, the 
Department of Labor will conduct a 
survey of an additional major customer 


of the subject firm regarding their 
purchases of magnesium oxide during 
the relevant period. 


Conclusion 


After careful review of the 
application, I conclude that the claim is 
of sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted. 

Signed at Washington, DC this 17th day of 
June, 2002 
Edward A. Tomchick, 

Director, Division of Trade Adjustment 
Assistance. 

[FR Doc. 02-18068 Filed 7-17-02; 8: 45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-39,783] 


Plasticsource, Inc., Kelly Staff Leasing, 


Kelly Services, Inc., El Paso, TX; 
Amended Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 


In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
U.S. Department Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
September 28, 2001, applicable to 
workers of PlasticSource, Inc. located in 
El Paso, Texas. The notice was 
published in the Federal Register on 
October 19, 2001 (66 FR 53251). 

At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. 
Information provided by the State 
shows that temporary workers of Kelly 
Services, Inc. were employed at 
PlasticSource, Inc. to produce 
automotive headlamp parts and vacuum 
cleaner parts at the El Paso, Texas 


‘location of the subject firm. 


Based on these findings, the 
Department is amending the 
certification to include temporary 
workers of Kelly Services, Inc. 
employed at PlasticSource, Inc., El Paso, 
Texas. 

The intent of the Department’s 
certification is to include all workers of 
PlasticSource, Inc. who were adversely 
affected by increased imports. 

The amended notice applicable to 
TA-—W-39,783 is hereby issued as 
follows: 


All workers of PlasticSource, E] Paso, 
Texas, and workers of Kelly Staff Leasing and 
Kelly Services, Inc. producing headlamp 
parts and vacuum cleaner parts at Plastic 


Source, E] Paso, Texas, who became totally 
or partially separated from employmenit on or 
after July 26, 2000, through September 28, 
2003, are eligible to apply for adjustment 
assistance under Section 223 of the Trade Act 
of 1974. 

Signed at Washington DC this 9th day of 
July, 2002. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance. 
[FR Doc. 02—18065 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-39,137] 


Weitech, Inc., Including Temporary 
Workers of Labor Ready, Sisters, OR; 
Amended Certification Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance 


In accordance with Section 223 of the 


-Trade Act of 1974 (19 U:S.C. 2273) the 


Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
August 24, 2001, applicable to workers 
of Weitech, Inc., Sisters, Oregon. The 
notice will be published soon in the 
Federal Register. 


At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. 
Information provided by the company 
shows that temporary workers of Labor 
Ready were employed at Weitech, Inc. 
to produce electronic pest repellers at 
the Sisters, Oregon location of the 
subject firm. 


Based on these findings, the 


Department is amending the 
certification to include temporary 


_ workers of Labor Ready employed at 


Weitech, Inc., Sisters, Oregon. 


The intent of the Department’s 
certification is to include all workers of 
Weitech, Inc. adversely affected by 
imports. 


The amended notice applicable to 
TA—W-39,137 is hereby issued as 
follows: 


All workers of Weitech, Inc., Sisters, 
Oregon including temporary workers of 
Labor Ready, Sisters, Oregon engaged in 
employment related to the production of 
electronic pest repellers at Weitech, Inc., 
Sisters, Oregon who became totally or 
partially separated from employment on or 
after April 5, 2000, through August 24, 2003, 
are eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 


il 
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Signed at Washington, DC this 3rd day of 
July, 2002. 


Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

{FR Doc. 02—18064 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-5480] 


AA Precisioneering, Inc., Meadville, 
PA; Notice of Negative Determination 
Regarding Application for 
Reconsideration 


By application dated May 22, 2002, 
the company requested administrative 
reconsideration of the Department’s 
negative determination regarding 
eligibility to apply for North American 
Free Trade Agreement-Transitional 
Adjustment Assistance (NAFTA-TAA), 
applicable to workers and former 
workers of the subject firm. The denial 
notice was signed on April 26, 2002, 
and was published in the Federal 
Register on May 17, 2002 (67 FR 35144). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The denial of NAFTA-TAA for 
workers engaged in activities related to 
the production of tools, dies, specialty 
tooling and injection molds at AA 
Precisioneering, Inc., Meadville, 
Pennsylvania was based on the finding 
that criteria (3) and (4) of the group 
eligibility requirements of paragraph 
(a)(1) of section 250 of the Trade Act, as 
amended, were not met. There were no. 
increased company imports of tools, 
dies, specialty tooling and injection 
molds from Mexico or Canada, nor did 
the subject firm shift production from 
AA Precisioneering, Inc, Meadville, 
Pennsylvania to Mexico or Canada. The 
survey conducted by the Department of 
Labor revealed that customers did not 
purchase products like or directly 
competitive with those produced at the 
Meadville plant from Canada or Mexico 
during the relevant period. 


The petitioner alleges that a customer 
of the subject plant is relocating to 
China and other countries in 
Southeastern Asia. 

The shift in production to China and 
other countries by the customer is not 
a relevant factor in meeting the 
eligibility requirement of section 250 of 
the Trade Act. 

The company further states that 
several companies (did not identify 
companies) located in the proximity of 
the subject firm have been certified for 
NAFTA-Transitional Adjustment 
Assistance (NAFTA) that sold similar 
products to the same customer as the 
subject firm. 

The alleged NAFTA certifications of 
companies in the proximity of the 
subject firm may have been made for 
different reasons, such as a different 
product line, other customer(s) 
increasing their imports from Canada or 
Mexico or a shift in plant production to 
Canada or Mexico. Further review of the 
customer survey conducted by the 
Department of Labor during the initial 
investigation shows that the customer at 
issue did not report importing products 
like or directly competitive with what 
the subject plant produced from Canada 
or Mexico during the relevant period. 


Conclusion 


After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC, this 18th day of 
June 2002. ; 

Edward A. Tomchick, 

Director, Division of Trade Adjustment 
Assistance. 

[FR Doc. 02—18079 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-5918] 


Britax Heath Techna, Inc. Aircraft 
Interior Systems, Bellingham, WA; 
Notice of Negative Determination 
Regarding Application for 
Reconsideration 


By application dated May 23, 2002, 
the petitioners requested administrative 
reconsideration of the Department’s 
negative determination regarding 
eligibility to apply for North American 
Free Trade Agreement-Transitional 


Adjustment Assistance (NAFTA-TAA), 
applicable to workers and former 
workers of the subject firm. The denial 
notice was signed on April 22, 2002, 
and was published in the Federal 
Register on May 2, 2002 (67 FR 22113). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If in the opinion of the Certifying 
Officer, a mis-interpretation of facts or 
of the law justified reconsideration of 
the decision. 

The denial of NAFTA-TAA for 
workers engaged in activities related to 
retrofitting various commercial aircraft 
interior components and services at 
Britax Heath Techna, Inc., Aircraft 
Interior Systems, Bellingham, 
Washington, was denied based on the 
workers not producing an article as 
required for certification under section 
250(a), Subchapter D, Chapter 2, Title Il, 
of the Trade Act of 1974, as amended. 

The petitioner alleges that the 
company was engaged in the production 
of a product. The petitioner indicated 
that the subject firm in combination of 
retrofitting aerospace interior 
components, also produced (OEM) 
Original Engineered Manufacturing 
Aerospace components. The petitioner 
further alleges that firm sales declined 
due to a decline in orders from foreign 
customers and a major US. aircraft 
manufacturer. 

The Department of Labor upon further 
review of the initial decision and further 
contact with the company concurs with 
the petitioner that a portion of the work 
performed by the workers at the subject 
plant consisted of activities related to 
the production of a product (OEM 
Aerospace components). 

A review of company data supplied 
during initial investigation and further 
contact with the company shows that 
there were no company imports of OEM 
Aerospace components from Mexico or 
Canada, nor did the subject firm shift 
production from Bellingham, 
Washington to Mexico or Canada. 

Further review of data supplied 
during the initial investigation, in 
conjunction with data recently supplied 
by the company, show that the subject 
firm’s customers are located worldwide, 
with the overwhelming majority of sales 
directed towards foreign customers. 
Based on information provided by the 
company, a significant portion of the 
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declines in sales and production at the 
subject firm are attributed to a 
worldwide slow down in the airline 
industry during the relevant period, 
which thus impacted the retrofitting 
aerospace interior components business. 
The events of September 11, 2001 
further impacted the demand for the 
subject firm’s products. 


Therefore, imports from Canada or 
Mexico of products “‘like or directly 
competitive” with what the subject 
plant produced did not “contribute 
importantly” to the layoffs at the subject 
plant. 


Conclusion 


After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
Labor’s prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC, this 5th day of 
July 2002. 

Edward A. Tomchick, 

Director, Division of Trade Adjustment 
Assistance. 

[FR Doc. 02—18080 Filed 7-17-02; 8:45 am} 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA 5827] 


Carey Industries, Inc., Danbury, NC; 
Notice of Termination of Investigation 


Pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 

_ concerning transitional adjustment 
assistance, hereinafter called NAFTA- 
TAA and in accordance with Section 
250(a), Subchapter D, Chapter 2, Title II, 
of the Trade Act of 1974, as amended 
(19 U.S.C. 2273), an investigation was 
initiated on January 29, 2002 in 
response to a petition filed by a 
company official on behalf of workers at 
Carey Industries, Inc., Danbury, North 
Carolina. 


The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 


Signed in Washington, DC this 5th day of 
July, 2002. 


Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

{FR Doc. 02-18076 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA 6206] 


IEC Electronics Corporation, Newark, 
NY; Notice of Termination of 
investigation 


Pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 
concerning transitional adjustment 
assistance, hereinafter called NAFTA-— 
TAA and in accordance with Section 
250(a), Subchapter 2, Title II, of the 
Trade Act of 1974, as amended (19 
U.S.C. 2331), an investigation was 
initiated on May 14, 2002, in response 
to a petition filed on behalf of workers 
at IEC Electronics Corporation, Newark, 
New York. The workers produce printed 
circuit boards. 

A negative determination applicable 
to the petitioning group of workers was 
issued on March 27, 2002 (NAFTA— 
5649). No new information is evident 
which would result in a reversal of the 
Department’s previous determination. 
Consequently, further investigation in 
this case would serve no purpose, and 
the investigation has been terminated. 

Signed in Washington, DC this 5th day of 
June 2002. 

Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

[FR Doc. 02—18075 Filed 7—17—02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-5762] 


JTD, Incorporated, Tigard, OR; Notice 
of Termination of Investigation 


Pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 
concerning transitional adjustment 
assistance, hereinafter called NAFTA— 
TAA and in accordance with section 
250(a), Subchapter 2, Title II, of the 
Trade Act of 1974, as amended (19 USC 
2331), an investigation was initiated on 


January 23, 2002 in response to a 
petition filed on the same date on behalf 
of workers at JTD, Incorporated, Tigard, 
Oregon. 

The company official submitting the 
petition has requested that the petition 
be withdrawn. Consequently, further 
investigation in this case would serve 
no purpose, and the investigation has 
been terminated. 

Signed in Washington, DC, this 5th day of 
July 2002. 

Edward A. Tomchick, 


Director, Division of Trade Adjustment 
Assistance. 


[FR Doc. 02—18077 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 


_Administration 


Investigations Regarding Certifications 
of Eligibility To Apply for NAFTA 
Transitional Adjustment Assistance 


Petitions for transitional adjustment 
assistance under the North American 
Free Trade Agreement—Transitional 
Adjustment Assistance Implementation 
Act (Pub. L. 103-182), hereinafter called 
(NAFTA-—TAA), have been filed with 
State Governors under Section 250 (b)(1) 
of Subchapter D, Chapter 2, Title II, of 
the Trade Act of 1974, as amended, are 
identified in the Appendix to this 
Notice. Upon notice from a Governor 
that a NAFTA-TAA petition has been 
received, the Director of the Division of 
Trade Adjustment Assistance (DTAA), 
Employment and Training 
Administration (ETA), Department of 
Labor (DOL), announces the filing of the 
petition and takes action pursuant to 
paragraphs (c) and (e) of Section 250 of 
the Trade Act. 

The purpose of the Governor’s actions 
and the Labor Department’s 
investigations are to determine whether 
the workers separated from employment 
on or after December 8, 1993 (date of 
enactment of Public Law 103-182) are 
eligible to apply for NAFTA-TAA under 
Subchapter D of the Trade Act because 
of increased imports from or the shift in 
production to Mexico or Canada. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing with the 
Director of DTAA at the U.S. 
Department of Labor (DOL) in 
Washington, D.C. provided such request 
is filed in writing with the Director of 
DTAA not later than July 29, 2002. 

Also, interested persons are invited to 
submit written comments regarding the 
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subject matter of the petitions to the 


Petitions filed with the Governors are 
available for inspection at the Office of 


the Director, DTAA, ETA, DOL, Room 
Director of DTAA at the address shown (C-5311, 200 Constitution Avenue, NW., 
below not later than July 29, 2002. 


Washington, DC 20210. 


APPENDIX 


Signed at Washington, DC this 12th day of 
July 2002.. 
Edward A. Tomchick, 


Director, Division of Trade Adjustment 
Assistance. 


Subject firm 


Location 


Date received 


at governor's 
office 


Petition No. 


Articles produced 


Keystone Tool and Machine 
(Wkrs). 

Milco Industries (TGWA) ........ 

Dispatch Printing (GCIU) 

Louisville Ladder Group, LLC 
(Co.). 

Smiths Group—Portex, Inc. 
(Co.). 

Watkins Motor Lines (Wkrs) ... 

Monona Wire (Wkrs) .............. 

Execumold, Inc. (Wkrs) .......... 

Springs Window Fashions 
(Co.). 

Electronic Data System—EDS 
(Co.). 

Stanley Furniture Company 
(Wkrs). 
InterMetro Industries (Co:) ..... 
Stabilit America (Wkrs) 
Grand Processing (Co.) 
Telect 
Holiday Products—Rauch In- 

dustries (Co.). 
Enterasys Network (Wkrs) ..... 
Tyco Electronics (Wkrs) ......... 
Textron Golf and Turfcare 

(UAW). 
Astechnologies (Wkrs) 
Fruit of the Loom (Co.) 
Eag Electronics (Wkrs) .......... 
Square D Company (Co.) ...... 
Superior Essex (Wkrs) ........... 
Ponderosa Pulp Products 

(Wkrs). 
Sights Denim Systems (Co.) .. 
PRS: (WIS). 
Regal Originals (Co) 


Perfection—Schwank, Inc. 


(Co.). 

Weatherford (Wkrs) 

A and M Thermometer—Ac- 
curacy Scientific (Co.). 

Schlumberger (Wkrs) ............. 

Corcom—A tyco Company 
(Wkrs). 

Northrop Grumman (Co.) ....... 

United States Mfg. (Wkrs) ...... 

AmeriSteel Corp. (Co.) ........... 

Transylvania Vocation Serv- 
ices—TVS (Wkrs). 

Wabash Aluminum Alloys 
(13057). 

Derlan Precision Gear, (Wkrs) 

U.S. Timber Company (Wkrs) 

Q & Q Sewing (Wkrs) 

Worthintgon Steel (USWA) .... 

Sunrise Medical—Jay Mfg. 
(Co.). 

VF Imagewear (Co.) ............... 

Agilent Technologies (Wkrs) .. 

Union of Needletrades, Indus- 
trial (UNITE). 

Mantua Industries (Wkrs) ....... 


Bloomsburg, PA au 


Louisville, KY 
Fort Myers, FL 


Charlotte, NC 
St. Paul, MN . 
Monona, IA ... 
Erie, PA ......... 


Stanleytown, VA 


Carol Stream, IL 


Allentown, PA 
Brooklyn, NY . 


Liberty Lake, WA 


El Paso, TX ... 
Salt Lake City, 


UT 


Jonestown, PA 


Racine, WI .... 


Monroe, MI .... 
Fayette, AL ... 
Fairview, PA .. 
Lincoln, NE ... 
Elizabethtown, 
Oshkosh, WI . 


Hendeson, KY 
Knoxville, TN . 
New York, NY 


Waynesboro, GA 


Grand Junction, CO ............... 


Asheville, NC 


El Paso, TX ... 


Sacramento, CA 


Pasadena, CA 
Jackson, TN .. 
Brevard, NC .. 


East Syracuse, NY 


Bedford Park, IL 


Craigmont, ID 
Andrews, SC . 
Malvern, PA .. 
Longmont, Co 


Mt. Pleasant, TN .................... 


Rohnert Park, CA 


Urdon City; 


Woodbury Heights, Nu ........... 


04/28/2002 


04/24/2002 
04/23/2002 
04/22/2002 


04/22/2002 


04/23/2002 
04/24/2002 
04/24/2002 
04/23/2002 
04/23/2002 


04/24/2002 
04/24/2002 


04/24/2002 
04/26/2002 
04/22/2002 
04/19/2002 
04/16/2002 


04/27/2002 
04/29/2002 
04/26/2002 


04/29/2002 
04/29/2002 
05/06/2002 
05/06/2002 
05/06/2002 
05/03/2002 


05/06/2002 
04/30/2002 
05/03/2002 
05/03/2002 


05/03/2002 
05/01/2002 


04/04/2002 
05/02/2002 


04/26/2002 
04/26/2002 
04/30/2002 
05/03/2002 


04/29/2002 


03/06/2002 
04/22/2002 
05/07/2002 
05/07/2002 
05/13/2002 


05/13/2002 
04/24/2002 
04/20/2002 


04/16/2002 


NAFTA-6,137 


NAFTA-6,138 
NAFTA-6,139 
NAFTA-6,140 


NAFTA-6,141 


NAFTA-6,142 
NAFTA-6, 143 
NAFTA-6,144 
NAFTA-6,145 
NAFTA-6,146 


NAFTA-6,147 


NAFTA-6,148 


NAFTA-6,149 
NAFTA-6, 150 
NAFTA-6,151 
NAFTA-6,152 
NAFTA-6,153 


NAFTA-6, 154 
NAFTA-6,155 
NAFTA-6, 156 


NAFTA-6,157 
NAFTA-6, 158 
NAFTA-6, 159 
NAFTA-6, 160 
NAFTA-6, 161 
NAFTA-6,162 


NAFTA-6, 163 
NAFTA-6,164 
NAFTA-6,165 
NAFTA-6, 166 


NAFTA-6,167 
NAFTA-6,168 


NAFTA-6, 169 
NAFTA-6,170 


NAFTA-6,171 
NAFTA-6,172 
NAFTA-6,173 
NAFTA-6,174 


NAFTA-6,175 


NAFTA-6,176 
NAFTA-6,177 
NAFTA-6,178 
NAFTA-6,179 
NAFTA-6, 180 


NAFTA-6,181 
NAFTA-6, 182 
NAFTA-6,183 


NAFTA-6, 184 


Custom made molds, machines, parts. 


Under garments. 
Printed foils. 
Aluminum and fiberglass ladders. 


Anesthesia circuits. 


Truck Drivers. 

Tape. 

Wiring harnesses. 
Plastic injection mold. 
Window blinds. 


Electronic service. 


Furniture. 


Distribution center. 
Fiberglass panels. 
Fabric and garments. 
Fiber patchcordo. 
Christmas ornaments. 


Internet switches and routers. 
Electrical connectors. 
Lawn and turf products. 


Laminated composite boards. 
Yarn. 

Chasmlines, wire harnesses. 
Circuit breakers. 

Copper telephone wire. 
Deinked pulp. 


Denim garments 
Projection television sets. 
Dresses. 

Heater production. 


Air compressors. 
Glass thermometers. 


Meters. 
Radio frequently filters and relays. 


Electrical wire harnesses. 
Orthotics, prostetics, orthopedics. 
Zinc oxide. 

Payroll Services. 


Aluminum ingot. 


Gears, transmissions for helicopters. 
Lumber. 

T-shirts. 

Cold-rolled steel. 

Walkers, canes, crutches. 


Uniforms. 
Test and measurement electronic products. 
Union workers. 


Women’s clothes. 
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APPENDIX—Continued 


Articles produced 


Date received 
Subject firm Location at governor's Petition No. 
office 
Pillowtex Corp. (UNITE) ......... Columbus, GA ..........::0ceee 05/10/2002 | NAFTA-6,185 
Emerson Process Manage- ‘GA, 05/10/2002 | NAFTA-6,186 
ment—Rosemout (Co.). 
Coneywell Int'l (Allied Signal) | Torrance, CA 04/24/2002 | NAFTA-6,187 
(Co.). 
Martin Color (Co.) 05/09/2002 | NAFTA-6,188 
Essilor of America (Co.) ......... St. Petersburg, FL .............. 05/08/2002 | NAFTA-6,189 
Newell Rubbermaid (Co.) ....... Santa Monica, CA .................. 04/30/2002 | NAFTA-6,190 
John Deere Commercial Loudon, TN 05/07/2002 | NAFTA-6,191 
Worksite (Wkrs). 
LNP Engineering Plastics Santa Ana, CA 05/09/2002 | NAFTA-6,192 
(Co.). 
Kimble Glass (Wkrs) .............. Vineland, NJ 05/09/2002 | NAFTA-6,193 
Domtar A.W. (Co.) Port Edwards, WI 05/08/2002 | NAFTA-6,194 
Invensys Sensor System 05/08/2002 | NAFTA-6,195 
(Wkrs). 
Bemis Mfg. (Wkrs) ................. | Cramnon, 05/07/2002 | NAFTA-6,196 
PW, Pipe (Wkrs) MOR 05/06/2002 | NAFTA-6,197 
General Electronic (IUE) ........ Fort Wayne, IN 05/13/2002 | NAFTA-6,198 
Hahn Equipment Company IN: 05/10/2002 | NAFTA-6,199 
(UAW). 
Firestrol (Comp) 05/16/2002 | NAFTA-6,200 


Terry bath and hand towels. 
Gas analyzers. 


Turbochargers. 


Yarn for carpet. 

Plastic lenses for eye wear. 
Rubber products. 

Buckets, lower link and upper links. 


Thermoplastic pellets. 


Glass. 
Paper. 
Potentiometers, switches, resistors. 


Toilet seats.’ 

Water pipe sewer. 

Frame motors and transformers. 
Commercial Lawn Equipment 


Electrical Controls. 


[FR Doc. 02—18063 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-5676 and NAFTA-5676A] 


Nortel Networks, Qtera/Operations, 
Boca Raton, Florida; and Nortel 
Networks, Qtera/Operations, Support 
Services Worker Located in New 
Jersey; Amended Certification 
Regarding Eligibility to Apply for 
NAFTA-Transitional Adjustment 
Assistance 


In accordance with Section 250(a), 
Subchapter D, Chapter 2, Title II, of the 
Trade Act of 1974, as amended (19 
U.S.C. 2273), the Department of Labor 
issued a Certification of Eligibility to 
Apply for NAFTA Transitional 
Adjustment Assistance on February 19, 
2002, applicable to workers of Nortel 
Networks, Qtera/Operations, Boca 
Raton, Florida. The notice was 
published in the Federal Register on 
February 28, 2002 (67 FR 9324). 


At the request of the State agency, the 
Department reviewed the certification 
for workers of the subject firm. The 
workers are engaged in activity related 
to the production of optical networking 
systems. The company has reported to 
the State that it employed a worker in 
New Jersey to provide support services 


related to the production of articles 
produced in Boca Raton, Florida. 


The intent of the Department’s 
certification is to include all workers of 
Nortel Networks, Qtera/Operations, 
Boca Raton, Florida, adversely affected 
by the shift in production to Mexico. 
Accordingly, the Department is 
amending the certification to expand 
coverage to include workers of Nortel 
Networks, Qtera/Operations providing 
support services in New Jersey. 


The amended notice applicable to 
NAFTA-5676 is hereby issued as 
follows: 


‘All workers at Nortel Networks, Qtera/ 
Operations, Boca Raton, Florida, and support 
staff workers located in New Jersey, engaged 
in employment related to the production of 
optical networking systems, who became 
totally or partially separated from 
employment on or after December 6, 2000 
through February 19, 2004, are eligible to 
apply for NAFTA-TAA under Section 250 of 
the Trade Act of 1974.” 


Signed in Washington, DC this 2nd day of 
July, 2002. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance. 
[FR Doc. 02-18073 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA—06166] 


Perfection-Schwank, inc., Waynesboro, 
GA; Notice of Termination of 
Investigation 


Pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 
concerning transitional adjustment 
assistance, hereinafter called (NAFTA— 
TAA), and in accordance with Section 
250(a), Subchapter D, Chapter 2, Title II, 
of the Trade Act of 1974, as amended 
(19 U.S.C. 2273), an investigation was 
initiated on May 3, 2002, in response to 
a petition filed by a company official on 
behalf of workers at Perfection- 
Schwank, Inc., Waynesboro, Georgia. 


The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 

Signed at Washington, D.C., this 27th day 
of June, 2002. 

Linda G. Poole, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

[FR Doc. 02—18072 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


47406 

| 

| 

| 

q 

| 

| 

| 

| 

{ 

| 

| 

| 


Federal Register / Vol. 67, No. 138/ Thursday, July 18, 2002 / Notices 


47407 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-5572] 


Regal Manufacturing Company, 
Textured Yarn Department, Hickory, 
NC; Dismissal of Application for 
Reconsideration 


Pursuant to 29 CFR 90.18(C) an 
application for administrative 


- reconsideration was filed with the 


Director of the Division of Trade 
Adjustment Assistance for workers at 
Regal Manufacturing Company, 
Textured Yarn Department, Hickory, 
North Carolina. The application 
contained no new substantial 
information which would bear 
importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued. 
NAFTA-5572; Regal Manufacturing 
Company, Textured Yarn Department, 
Hickory, North Carolina (May 14, 2002) 
Signed at Washington, DC, this 16th day of 
May, 2002. 
Edward A. Tomchick, 
Director, Division of Trade Adjustment 
Assistance. 
[FR Doc. 02-18062 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-4710] 


Textron Fastening Systems, 
Automotive Solutions Group, Xact 
Products Division, Brooklyn, Ml; 
Notice of Termination of Investigation 


Pursuant to Title V of the North 
American Free Trade Agreement 
Implementation Act (Pub. L. 103-182) 
concerning transitional adjustment. 
assistance, hereinafter called NAFTA-— 
TAA and in accordance with Section 
250(a), Subchapter D, Chapter 2, Title 11, 
of the Trade Act of 1974, as amended 
(19 U.S.C. 2273), an investigation was 
initiated on April 3, 2001 in response to 


_ a petition filed by the company on 


behalf of workers at Textron Fastening 
Systems, Automotive Solutions Group, 
Xact Products Division, Brooklyn, 
Michigan. 

The petitioner has requested that the 
petition be withdrawn. Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 


Signed in Washington, DC this 1st day of 
July, 2002. 
Linda G. Poole, 
Certifying Officer, Division of Trade 
Adjustment Assistance. 
[FR Doc. 02—18074 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[NAFTA-05836] 


Tyco Electronics Corporation, 
Jacobus, PA; Notice of Negative 
Determination Regarding Application 
for Reconsideration 


By application postmarked March 22, 
2002, an employee requested 
administrative reconsideration of the 
Department’s negative determination 
regarding eligibility to apply for North 
American Free Trade Agreement- 
Transitional Adjustment Assistance 
(NAFTA-TAA), applicable to workers 
and former workers of the subject firm. 
The denial notice was signed on 
February 28, 2002, and was published 
in the Federal Register on March 20, 
2002 (67 FR 13011). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) if it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) if in the opinion of the Certifying 
Officer, a mis-interpretation of facts or 
of the law justified reconsideration of 
the decision. 

The denial of NAFTA-TAA for 
workers engaged in activities related to 
the production of electrical connectors 
at Tyco Electronics Corporation, 
Jacobus, Pennsylvania including an 
offsite warehouse at Shrewsbury, 
Pennsylvania was based on the finding 
that criteria (3) and (4) ofthe group 
eligibility requirements of paragraph 
(a)(1) of section 250 of the Trade Act, as 
amended, were not met. The company 
did not shift production of electrical 
connectors to Canada or Mexico and did 
not import electrical connectors from 
Canada or Mexico. The predominant 
cause of worker separations at the 
subject plant is due to a domestic shift 
of production to other affiliated 
domestic locations. 

The petitioner appears to be alleging 
that the company shifted a portion of 


subject plant production to Mexico. The 
petitioner further believes that the 
subject firm imports electrical 
connectors to the United States. The 
petitioner attached shipping invoices to 
depict various imports by the company. 
Based on information provided during 


the initial investigation and recent 


contact with the company, no shifts in 
plant production occurred during the 
relevant period. All subject plant 
production was shifted to other 
domestic source’. The information 
supplied by the company further 
indicates that they did not import any 
products like or directly competitive 
with what the subject plant produced. 
The petitioner attached three shipping 
invoices to illustrate the various 
products imported by the company. 
Two of the three shipping invoices 
consisted of products imported from 
countries other than Canada or Mexico 
to the subject plant. The third invoice 
shows that the company imports some 
type of product from Mexico. The 
company was contacted concerning the 
invoices and indicated that the 
imported products were component 
parts used to produce the finished 
electrical connectors. The imported 
products, must be like or directly 
competitive with what the subject plant 
produces to meet the eligibility 
requirements for NAFTA-TAA under 
section 250 of the Trade Act of 1974. 


Conclusion 


After review of the application for 
reconsideration and investigative 
findings, I conclude that there has been 


_no error or misinterpretation of the law 


or of the facts which would justify 
reconsideration of the Department of 
Labor’s prior decisions. Accordingly, 
the application is denied. 

Signed at Washington, DC, this 5th day of 
July 2002. 
Edward A. Tomchick, 
Director, Division of Trade Adjustment 
Assistance. 
{FR Doc. 02-18078 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 
Employment Standards Administration 


Proposed Collection; Comment 
Request 


ACTION: Notice. 


SUMMARY: The Department of Labor, as 
part of its continuing effort to reduce 
paperwork and respondent burden, 
conducts a preclearance consultation 
program to provide the general public 


| 
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and Federal agencies with an 
opportunity to comment on proposed 
and/or continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 
(PRA9Q5) [44 U.S.C. 3506(c)(2)(A)]. This 
program helps to ensure that requested 
data can be provided in the desired 
format, reporting burden (time and 
financial resources) is minimized, 
collection instruments are clearly 
understood, and the impact of collection 
requirements on respondents can be 
properly assessed. Currently, the 
Employment Standards Administration, 
Office of Workers’ Compensation 
Programs (OWCP) is soliciting 
comments concerning the proposed 
collection entitled Representative Fee 
Request. A copy of the proposed 
information collection request can be 
obtained by contacting the office listed 
below in the addressee section of this 
Notice. 


DATES: Written comments must be 
submitted to the office listed in the 
addressee section below on or before 
September 16, 2002. 


ADDRESSES: Ms. Patricia A. Forkel, U. S. 
Department of Labor, 200 Constitution 
Ave., NW., Room S—3201, Washington, 
DC 20210, telephone (202) 693-0339, 
fax (202) 693-1451, EMail 
pforkel@fenix2.dol-esa.gov. Please use 
only one method of transmission for 
comments (mail, fax, or EMail). 


SUPPLEMENTARY INFORMATION: 
I. Background 


Individuals filing for compensation 
benefits with the Office of Workers’ 
Compensation Programs (OWCP) may 
be represented by an attorney or other 
representative. The representative is 
entitled to request a fee for services 
under the Federal Employees’ 
Compensation Act (FECA) and under 
the Longhshore and Harbor Workers’ 
Compensation Act (LSHWC). The fee 
must be approved by the OWCP before 
any demand for payment can be made 
by the representative. This information 
collection request sets forth the criteria 
for the information which must be 
presented by the respondent in order to 
_ have the fee approved by the OWCP. 
The information collection does not 
have a particular form or format; the 
respondent may present the information 
in any format which is convenient and 
which meets all the required 
information criteria. The information 
collection is currently approved by the 
Office of Management and Budget 
(OMB) for use through December 2002. 


Il. Review Focus 


The Department of Labor is 
particularly interested in comments 
which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility and 
clarity of the information to be 
collected; and . 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 


Ill. Current Actions 


The Department of Labor seeks an 
exterision of approval to collect this 
information in order to carry out its 
responsibility to approve representative 
fees under the two Acts. OWCP has 
reestimated the burden hours per 
response for FECA representatives only, 
from 90 minutes to 60 minutes. There is 
no change in the requirements or 
method of collection since the last 
clearance. 

Type of Review: Extension. 

Agency: Employment Standards 
Administration. 

Titles: Representative Fee Request. 

OMB Number: 1215-0078. 

Affected Public: Businesses or other 
for-profit; individuals or households. 

Total Respondents/Responses: 10,000. 

Total Hours: 7,850. 

Total Burden Cost (capital/startup): 
$0. 
Total Burden Cost (operation/ 
maintenance): $16,427. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for Office of 
Management and Budget approval of the 
information collection request; they will 
also become a matter of public record. 


Dated: July 11, 2002. 
Margaret J. Sherrill, 


Chief, Branch of Management Review and 
Internal Control, Division of Financial 
Management, Office of Management, 
Administration and Planning, Employment 
Standards Administration. 

[FR Doc. 02—18061 Filed 7—17—02; 8:45 am] 
BILLING CODE 4510-CH-P 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


[Docket No. ICR-1218-0233 (2002)] 


Construction Records for Rigging 
Equipment; Extension of the Office of 
Management and Budget’s (OMB) 
Approval of information-Collection 
(Paperwork) Requirements 


AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 


ACTION: Request for comment. 


SUMMARY: OSHA solicits public 
comment concerning its request to 
extend OMB approval of the 
information-collection requirements 
specified in paragraphs (b)(1), (b)(6)(i), 
(c)(15)(iii), (e)(1)@), (ii), (iii), and (£)(2) of 
the Rigging Equipment for Construction 
Standard (29 CFR 1926.251). These 
paragraphs require affixing 
identification tags or markings on 
rigging equipment, developing and 
maintain inspection records; and 
retaining proof-testing certificates. 
DATES: Submit written comments on or 
before September 16, 2002. 

ADDRESSES: Submit written comments 
to the Docket Office, Docket No. ICR— 
1218-0233(2002), OSHA, U.S. 
Department of Labor, Room N-2625, 
200 Constitution Avenue, NW., 
Washington, DC 20210; telephone: (202) 
693-2350. Commenters may transmit 
written comments of 10 pages or less by 
facsimile to: (202) 693-1648. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen M. Martinez, Directorate of 
Policy, Office of Regulatory Analysis, 
OSHA, U.S. Department of Labor, Room 
N-3627, 200 Constitution Avenue, NW., 
Washington, DC 20210; telephone: (202) 
693-1953. A copy of the Agency’s 
Information-Collection Request (ICR) 
supporting the need for the information 
collections specified by the Rigging 
Equipment Standard is available for 
inspection and copying in the Docket 
Office, or by requesting a copy from 
Todd Owen at (202) 693-2444. For 
electronic copies of the ICR contact 
OSHA on the Internet at http:// 
www.osha.gov/com-links.html and 
select “Information Collection 
Requests.” 


SUPPLEMENTARY INFORMATION: 


I. Background 


The Department of Labor, as part of its 
continuing effort to reduce paperwork 
and respondent (i.e., employer) burden, 
conducts a preclearance consultation 
program to provide the public with an 
opportunity to comment on proposed 
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and continuing information-collection 
requirements in accordance with the 
Paperwork Reduction Act of 1995 
(PRA-95) (44 U.S.C. 3506(c)(2)(A)). This 
program ensures that information is in 
the desired format, reporting burden 
(time and cost) is minimal, collection 
instruments are clearly understood, and 
OSHA’s estimate of the information- 
collection burden is correct. 

The Rigging Equipment in 
Construction Standard (i.e., “the 
Standard’’) specifies the seven 
paperwork requirements. The following 
section describes who uses the 
information collected under each 
requirement, as well as how they use it. 


e Alloy Steel Chains, Paragraph (b) 


Paragraph (b)(1) requires that alloy 
steel chains have permanently affixed 
durable identification tags stating size, 
grade, rated capacity and sling 
manufacturer. Paragraph (b)(6)(i) 
requires the employer to make a 
thorough periodic inspection of alloy 
steel chain slings in use on a regular 
basis, but at least once a year. Paragraph 
(b)(6)(ii) requires the employer to make 
and maintain a record of the most recent 
month in which each alloy steel chain 
was inspected and make the record 
available for examination. 


e End Attachments, Paragraph (c) 


Paragraph (c)(15)(ii) requires that all 
welded end attachments of wire rope 
slings be proof tested by the 
manufacturer at twice their rated 
capacity prior to initial use, and that the 
employer retain a certificate of the proof 
test and make it available for 
examination. 


e Synthetic Webbing (Nylon, Polyester, 
and Polypropylene), Paragraph (e) 


‘Paragraphs (e)(1)(i), (ii), and (iii) 
requires that synthetic web slings be 
marked or coded to show the 
manufacturer’s trademark, rated 
capacity for the type of hitch and type 
of synthetic web material. 


e Shackles and Hooks, Paragraph (f) 


Paragraph (f)(2) requires that all hooks 
for which no applicable manufacturer’s 
recommendations are available be tested 
to twice the intended safe working load 
before they are put into use. The 
employer shall maintain a record of the 
dates and results of the tests. 


Il. Special Issues for Comment 


OSHA has a particular interest in 
comments on the following issues. 

e Whether the proposed information- 
collection requirements are necessary 
for the proper performance of the 


Agency’s functions, including whether 
the information is useful; 

e The accuracy of OSHA’s estimate of 
the burden (time and cost) of the 
information-collection requirements, 
including the validity of the 
methodology and assumptions used; 

e The quality, utility, and clarity of 
the information collected; and 

e Ways to minimize the burden on 
employers who must comply; for 
example, by using automated or other 
technological information-collection 
and -transmission techniques. 


III. Proposed Actions 


OSHA proposes to extend OMB’s 
previous approval of the recordkeeping 
(paperwork) requirements specified in 
these paragraphs of the Rigging 
Equipment Standard (29 CFR 1926.251). 
The Agency will summarize the 
comments submitted in response to this 
notice, and will include this summary 
in its request to OMB to extend the 
approval of this information-collection 
requirement. 

Type of Review: Extension of 
currently approved information- 
collection requirements. 

Title: Rigging Equipment for Material 
Handling. 

OMB Number: 1218-0233. 

Affected Public: Business or other for- 
profit; not-for-profit institutions; Federal 
government; State, local or tribal 
governments. 

Number of respondents: 132,737. 

Frequency of Response: On occasion. 

Total Responses: 301,618. 

Average Time per Response: Average 
3 minutes for an employer to maintain 
and disclose a certificate to 30 minutes 
for employer to acquire information and 
make a tag for a sling. 

Estimated Total Burden Hours: 
56,235. 

Estimated Cost (Operation and 
Maintenance): $0. 


IV. Authority and Signature 


John L. Henshaw, Assistant Secretary 
of Labor for Occupational Safety and 
Health, directed the preparation of this 
notice. The authority for this notice is 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3506) and Secretary of 
Labor’s Order No. 3—2000 (65 FR 
50017). 

Signed at Washington, DC, on July 12, 
2002. 

John L. Henshaw, 

Assistant Secretary of Labor. 

(FR Doc. 02—18124 Filed 7-17-02; 8:45 am] 
BILLING CODE 4510-26-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


National Aeronautics and Space 
Administration (NASA) 


[Notice: (02 —089)] 


OMB Review Under the Paperwork 
Reduction Act 


ACTION: Notice of information collection. 


SUMMARY: The National Aeronautics and 


Space Administration, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the | 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995 (Pub. L. 104-13, 44 U.S.C. 
3506(c)(2)(A)). NASA will utilize the 
information collected to determine 
whether the Agency’s recruitment 
efforts are reaching all segments of the 
country. 


DATES: Comments on this proposal 


‘should be received within 30 calendar 


days from the date of this publication. 


ADDRESSES: Ali comments should be 
addressed to Desk Officer for NASA; 
Office of Information and Regulatory 
Affairs; Office of Management and 
Budget; Room 10236; New Executive 
Office Building; Washington, DC, 20503. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Nancy Kaplan, NASA Reports Officer, 
(202) 358-1372. 

Title: NASA Voluntary On-Line Job 
Applicant Racial and Ethnic Data 
Collection. 

OMB Number: 2700-. 

Type of review: New collection. 
Need and Uses: Information is used 
by NASA personnel staff to determine if 

recruitment efforts are reaching all 


segments of the country, as required by 
Federal law. 


Affected Public: Individuals or 
households; Federal government. 


Number of Respondents: 40,000. 
Responses Per Respondent: 1. 
Annual Responses: 40,000. 
Hours Per Request: 5 min/request. 
Annual Burden Hours: 3,334. 
Frequency of Report: On occasion. 
David B. Nelson, 
Deputy chief Information Officer, Office of 
the Administrator. 
[FR Doc. 02-18141 Filed 7-17-02; 8:45 am] 
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NATIONAL TRANSPORTATION 
SAFETY BOARD 


Rupture of Piney Point Oil Pipeline 


Time and Place: 9:30 a.m, Tuesday, 
July 23, 2002. 
Place: NTSB Conference Center, 429 
L’Enfant Plaza, SW., Washington, DC 
20594. 
Status: The two items are open to the 
public. 
Matters to Be Considered: 
7285A Pipeline Accident Report— 
Rupture of Piney Point Oil Pipeline 
and Release of Fuel Oil near Chalk 
Point, Maryland, April 7, 2000. 

7480 Highway Accident Report— 
Collision Between Amtrak Train 97 
and Molnar Worldwide Heavy Haul 
Company Tractor-Trailer 
Combination Vehicle at Highway- 
Rail Grade Crossing in Intercession 
City, Florida, on November 17, 
2000. 

News Media Contact: Telephone: 
(202) 314-6100. Individuals requesting 
specific accommodations should contact 
Ms. Carolyn Dargan at (202) 314-6305 
by Friday, July 19, 2002. 

For Further Information Contact: 
Vicky D’Onofrio, (202) 314-6410. 

Dated: July 12, 2002. 

Vicky D’Onofrio, 

Federal Register Liaison Officer. 

[FR Doc. 02—18045 Filed 7-17-02; 8:45 am] 
BILLING CODE 7533-01-M 


Domestic Licenses for Byproduct 
3. The form number if applicable: Not 


4. How often the collection is 
required: Reports are submitted as 
events occur. Registration certificates 
may be submitted at any time. Changes 
to the information on the registration 
certificate are submitted as they occur. 

5. Who will be required or asked to 
report: Persons receiving, possessing, 
using, or transferring byproduct material 
in certain items. 

6. An estimate of the number of 
responses: 72,049 (14,787 NRC licensees 
+ 57,262 Agreement States). 

7. The estimated number of annual 
respondents: Approximately 7,600 NRC 
general licensees and 22,800 Agreement 
State general licensees. 

8. An estimate of the number of hours 
needed annually to complete the 
requirement or request: 45,825 (10,393 
hours for NRC licensees [1902 
recordkeeping and 8491 reporting or an 
average of 0.6 hours per response] and 
35,432 hours for Agreement State 
licensees [5705 recordkeeping and 
29,727 reporting or an average of 0.5 
hours per response]. 

9. An indication of whether Section 
3507(d), Public Law 104-13 applies: Not 


10. Abstract: 10 CFR Part 31 
establishes general licenses for the 
possession and use of byproduct 


material in certain items and a general 


NUCLEAR REGULATORY 
COMMISSION 


Agency Information Collection 
Activities: Submission for the Office of 
Management and Budget (OMB) 
Review; Comment Request 


AGENCY: Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of the OMB review of 
information collection and solicitation 
of public comment. 


license for ownership of byproduct 
material. General licensees are required 
to keep records and submit reports 
identified in Part 31 in order for NRC to 
determine with reasonable assurance 
that devices are operated safely and 
without radiological hazard to users or 


A copy of the final supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O-1 F21, Rockville, MD 
20852. OMB clearance requests are 


SUMMARY: The NRC has recently 
. submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). The NRC hereby 
informs potential respondents that an 
agency may not conduct or sponsor, and 
that a person is not required to respond 
to, a collection of information unless it 
displays a current valid OMB control 
number. 

1. Type of submission, new, revision, 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR part 31, General 


available at the NRC worldwide web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 

Comments and questions should be 
directed to the OMB reviewer listed 
below by August 19, 2002. Comments 
received after this date will be 
considered if it is practical to do so, but 
assurance of consideration cannot be 
given to comments received after this 


Bryon Allen, Office of Information 
and Regulatory Affairs (3150-0016), 


NEOB-10202, Office of Management 
and Budget, Washington, DC 20503. 

Comments can also be submitted by 
telephone at (202) 395-3087. 

The NRC Clearance Officer is Brenda 
Jo. Shelton, 301-415-7233. 

Dated at Rockville, Maryland, this 10th day 
of July 2002. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton, 
NRC Clearance Officer, Office of the Chief 
Information Officer. 
[FR Doc. 02-18155 Filed 7-17-02; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-261] 


Carolina Power & Light (CP&L), H.B. 
Robinson Steam Electric Plant, Unit 
No. 2; Notice of Receipt of Application 
for Renewal of Facility Operating 
License No. DPR-23 for an Additional 
20-Year Period 


On June 17, 2002, the U.S. Nuclear 
Regulatory Commission received, by 
letter dated June 14, 2002, an 
application from the Carolina Power & 
Light (CP&L) Company, filed pursuant 
to section 104b of the Atomic Energy 
Act of 1954, as amended, and 10 CFR 
part 54, which would authorize the 
applicant to operate the H. B. Robinson 
Steam Electric Plant (HBRSEP), Unit 2, 
for an additional 20-year period. In this 
application, HBRSEP, Unit No. 2, is 
referred to as the Robinson Nuclear 
Plant (RNP). The current operating 
license for RNP expires on July 31, 
2010. RNP is a pressurized water reactor 
designed by Westinghouse Electric 
Company and is located in Hartsville, 
South Carolina. The acceptability of the 
tendered application for docketing and 
other matters, inclyding an opportunity 
to request a hearing, will be the subject 
of a subsequent Federal Register notice. 

Copies of the application are available 
for public inspection at the 
Commission’s Public Document Room, 
located at One White Flint North, 11555 
Rockville Pike (first floor), Rockville, 
Maryland, or electronically from the 
Publicly Available Records (PARS) 
component of the NRC’s Agencywide 


- Documents Access and Management 


System (ADAMS). The ADAMS Public 
Electronic Reading Room is accessible 
from the NRC Web site at hittp:// 
www.nre.gov/NRC/ADAMS/index.html. 


In addition, the application is available — 


on the NRC Web page at http:// 

www.nre.gov/NRC/REACTOR/LR/ 
index.html. If you do not have access to 
ADAMS, or if there are problems in 


applicable. 
} 
| 
| 
applicable. 
the public. 
| 
date. | 
| 
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accessing the documents located in 
ADAMS, please contact the NRC Public 
Document Room (PDR) Reference staff 
at 1-800-397-4209, 301-415-4737 or 
by e-mail to pdr@nrc.gov. 

The license renewal application for 
the Robinson Nuclear Plant is also 
available to local residents at the 
Hartsville Memorial Library, in 
Hartsville, SC. 

_ Dated at Rockville, Maryland, this 15th day 
of July, 2002. 

For the Nuclear Regulatory Commission. 
Pao-Tsin Kuo, 

Program Director, License Renewal and 
Environmental Impact Program, Division of 


Regulatory Improvement Programs, Office of 
Nuclear Reactor Regulation. 


[FR Doc. 02—18240 Filed 7-17-02; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-237 and 50-249] 


Exelon Generation Company, LLC, 
(Dresden Nuclear Station Units 2 and 
3); Exemption 


I 


Exelon Generation Company, LLC, 
(Exelon) is the holder of Facility 
Operating License Nos. DPR-19 and 
DPR-25, which authorizes operation of 
the Dresden Nuclear Power Station, 
Units 2 and 3 (Dresden), at steady state 
core power levels not to exceed 2957 
megawatts thermal per unit. Dresden’s 
two boiling water reactors are located in 
Morris, Illinois. The licenses provide, 
among other things, that Dresden is 
subject to all rules, regulations, and 
orders of the Commission now or 
hereafter in effect. 


II 


Pursuant to 10 CFR 55.59(c), a 
facility’s licensed operator 
requalification program must be 
conducted for a continuous period not 
to exceed two years (24 months) and 
upon conclusion must be promptly 
followed, pursuant to a continuous 
schedule, by successive requalification 
programs. Each two-year requalification 
program must include a comprehensive 
written examination and annual 
operating tests. 


By letter dated July 2, 2002, as 
supplemented by letter dated July 8, 
2002, Exelon requested a one-time 
exemption from the requirements of 10 
CFR 55.59(c). Specifically, for Dresden, 
Exelon has requested a one-time 
extension to August 2, 2002, for 


completing the comprehensive written 
examination for the February 2000 
through January 2002 licensed operator 
requalification program. This requested 
exemption would allow an extension of 
approximately 6 months beyond the 24- 
month limit for completion of the 
written examinations as required by of 
10 CFR 55.59(c). Exelon’s letters 
constitute a request for exemption under 
10 CFR 55.11 which states: ““The 
Commission may, upon application by 
an interested person, or upon its own 
initiative, grant such exemptions from 
the requirements of the regulations in 
this part as it determines are authorized 
by law and will not endanger life or 
property and are otherwise in the public 
interest.”’ The exemption is being 
requested due to circumstances which 
led Dresden to inadvertently schedule 
the comprehensive requalification 
written examinations at an interval 
greater than the required 24 months. 


IV 


The Commission has determined that, 
pursuant to 10 CFR 55.11, granting an 
exemption to Exelon from the 
requirements in 10 CFR 55.59(c), by 
allowing Dresden a one-time extension 
of the two-year requirement to conduct 
a comprehensive requalification written 
examination, is authorized by law and 
will not endanger life or property and is 
otherwise in the public interest. 
Although the 24-month requirement at 
Dresden for conducting a 
comprehensive written examination was 
exceeded, operator performance 
continues to be satisfactory, as 
demonstrated both in the plant and 
during other written examinations, 
operating tests, and periodic simulator 
evaluations. Granting this exemption 
will allow the makeup of the Dresden 
operating crews to remain unchanged, 
thereby maintaining effective crew 
teamwork, which will contribute to 
continued safe plant operations. 

Accordingly, the Commission hereby 
grants Exelon an exemption on a one- 
time only basis from the two-year 
requirement of 10 CFR 55.59(c) for 
conducting a comprehensive licensed 
operator requalification written 
examination at Dresden by granting an 
extension of the examination 
completion date to August 2, 2002. The 
NRC understands that, following the 
completion of that examination, the 
next comprehensive licensed operator 
requalification written examination at 
Dresden will be administered at the 
completion of the current 24-month 
requalification period (i.e., examination 
administered in January/February 2004), 
and will include a comprehensive 
sampling of licensed operator 


‘issuance. This exemption expires on 


requalification training topics contained 
in the current (February 2002-January 
2004) 24-month requalification period. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this exemption will not have 
a significant effect on the quality of the 
human environment (67 FR 46218) 

This exemption is effective upon 


August 2, 2002. 

Dated at Rockville, Maryland this 12th day 
of July, 2002. 

For the Nuclear Regulatory Commission. 
Bruce A. Boger, 
Director, Division of Inspection Program 
Management, Office of Nuclear Reactor 
Regulation. = 
[FR Doc. 02—18154 Filed 7-17-02; 8:45 am] 
BILLING CODE 7590-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Issuer Delisting; Notice of Application 
To Withdraw from Listing and 
Registration (A. O. Smith Corporation, 
Class A Common Stock, $5.00 Par 
Value) from the American Stock 
Exchange LLC File No. 1-475 


July 12, 2002. 

A. O. Smith Corporation, a Delaware 
corporation (‘‘Issuer’’), has filed an 
application with the Securities and 
Exchange Commission (‘‘Commission’’), 
pursuant to Section 12(d) of the 
Securities Exchange Act of 1934 
(“‘Act’’)? and Rule 12d2-—2(d) 
thereunder,” to withdraw its Class A 
Common Stock, $5.00 par value 
(“‘Security’’), from listing and 
registration on the American Stock 
Exchange LLC (““Amex”’ or ‘‘Exchange’’). 

The Board of Directors (“‘Board’’) of 
the Issuer unanimously approved a 
resolution on February 14, 2002 to 
withdraw the Issuer’s Security from 
listing on the Amex. In making the 
decision to withdraw its Security from 
the Amex, the Board considered the 
following: (i) The substantial costs 
associated with dual trading; (ii) the 
Company’s common stock is traded on 
the New York Stock Exchange, Inc. 
(“NYSE”); and (iii) the Company does 
not believe that continued listing on the 
Amex provides sufficient benefit to the 
Company and the shareholders of the 
Security to outweigh these 
disadvantages. 

The Issuer stated in its application 
that it has met the requirements of 
Amex Rule 18 by complying with all 
applicable laws in effect in the state of 


115 U.S.C. 781(d). 
217 CFR 240.12d2-2(d). 
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Delaware, in which it is incorporated, 
and with the Amex’s rules governing an 
issuer’s voluntary withdrawal of a 
security from listing and registration. 
The Issuer’s application relates solely to 
the Security’s withdrawal from listing 
on the Amex and shall not affect its 
obligation to be registered under Section 
12(b) the 
Any interested person may, on or 
before August 2, 2002, submit by letter 
_to the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549-0609, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the Amex and what terms, if 
any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it, will 
_ issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter. 
For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. ¢ 


Jonathan G. Katz, 

Secretary. 

[FR Doc. 02—18081 Filed 7-17-02; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Issuer Delisting; Notice of Application 
To Withdraw From Listing and 
Registration on the Pacific Exchange, 
Inc. (Worid Fuel Services Corporation, 
Common Stock, $.01 Par Value) File 
No. 1-9533 


July 12, 2002. 

World Fuel Services Corporation, a 
Florida corporation, (“Issuer’’), has filed 
an application with the Securities and 
Exchange Commission (‘‘Commission’’), 
pursuant to Section 12(d) of the 
Securities Exchange Act of 1934 
(“‘Act’’)? and Rule 12d2-2(d) 
thereunder,? to withdraw its Common 
Stock, $.01 par value (“‘Security’’), from 

_ listing and registration on the Pacific 
Exchange, Inc. (““PCX” or “Exchange’’). 

The Board of Directors (“‘Board”’) of 
the Issuer approved a resolution on May 
30, 2001 to withdraw its Security from 
listing on the Exchange. The Board 
determined that the coverage provided 
by its current listing of the Security on 
the New York Stock Exchange, Inc. 

- (“NYSE”) was appropriate for its 


315 U.S.C. 781(b). 
417 CFR 200.30-3(a)(1). 
115 U.S.C. 78K(d). 
217 CFR 240.12d2-2(d). 


current and future needs, and it is not 
in the best interest of the Company to 
continue listing its Security on the PCX. 

The Issuer stated in its application 
that it has complied with the rules of 
the PCX that govern the removal of 
securities from listing and registration 
on the Exchange. The Issuer’s 
application relates solely to the 
Security’s withdrawal from listing on 
the PCX and shall not affect its 
obligation to be registered under Section 
12(b) the Act.3 

Any interested person may, on or 
before August 2, 2002, submit by letter 
to the Secretary of the Securities and _ 
Exchange Commission, 450 Fifth Street, 
NW, Washington, DC 20549-0609, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the PCX and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order . 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


Jonathan G. Katz, 

Secretary. 

[FR Doc. 02-18082 Filed 7-17-02; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—46186; File No. SR-NASD- 
2002-40] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
NASD Relating to NASD Rules 1022, 
1032, 2210, 3010, 3370, IM—1022—1, and 
IM-—1022-2 and new Rules 2865 and 
IM-—2210-7. 


July 11, 2002. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
1 and Rule 19b-4 thereunder,? 
notice is hereby given that on March 22, 
2002, NASD ? filed with the Securities 
and Exchange Commission (“‘SEC” or 
“Commission’’) the proposed rule 


315 U.S.C. 78/(b). 

417 CFR 200.30—3(a)(1). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

3 At the time of filing, the National Association 
of Securities Dealers, Inc. was acting through its 
wholly owned subsidiary, NASD Regulation, Inc. 
Since that time, the National Association of 
Securities Dealers, Inc. has been officially renamed 


_ “NASD,” and its wholly owned subsidiary, NASD 


Regulation, Inc., has been collapsed into NASD. 


change as described in Items I, II, and 
III below, which Items were prepared by 
NASD. On June 25, 2002, NASD filed 
Amendment No. 1 to the proposed rule 
change.* The Commission is publishing ~ 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons. 


I. Self-Regulatory Organization’s 
Statement Of The Terms Of Substance 
Of The Proposed Rule Change 


The proposed rule change will adopt 
new rules and amend existing rules to 
prepare for the trading of security 
futures. Specifically, the proposed rule 
change: (1) Amends Rule 1022 
(Categories of Principal Registration), 
Interpretive Material 1022-1 (Registered 
Options Principals), Interpretive 
Material 1022-2 (Limited Principal- 
General Securities Sales Supervisor), 
and Rule 1032 (Categories of 
Representative Registration) to expand 
several registration categories to include 
engaging in and supervising security 
futures transactions; (2) amends 
Interpretive Material 2110-3 (Front 
Running Policy) to add block trading in 
single stock futures to the prohibition 
against front running; (3) amends Rule 
2210 (Communications with the Public) 
and creates new Interpretive Material 
2210—7 (Guidelines for Communications 
with the Public Regarding Security 
Futures) to regulate communications 
with the public regarding security 
futures; (4) amends Interpretive Material 
2310-2 (Fair Dealing with Customers) to 
refer to new proposed Rule 2865 
regarding security futures sales 
practices; (5) creates new Rule 2865 to 
regulate security futures sales practices; 
(6) amends Rule 3010(b)(2) (the Taping 
Rule) to recognize the ability of futures 
regulators to expel a member for futures- 
related sales practice violations; (7) 
amends Rule 3010(e) (Supervision) to 
require firms to check the backgrounds 
of job applicants who have previously 
worked in the futures industry; (8) 


- amends Rule 3050 (Transactions for or 


by Associated Persons) to require 
associated persons to notify their 
member firm when they open certain 
futures accounts; and (9) amends Rule 
3370 (Prompt Receipt and Delivery of 
Securities) to extend to security futures. 
Below is the text of the proposed rule 
change. Proposed new language is in 
italics; proposed deletions are in 
[brackets]. 


* * * * * 


4 See letter form Patrice M. Glinieki, Vice 
President and Deputy General Counsel, NASD, to 
Katherine England, Assistant Director, Division of 
Market Regulation, Commission, dated June 25, 
2002. 
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1000. Membership, Registration and 


Qualification Requirements 
* * * * * 
1020. Registration of Principals 
* * * 
1022.Categories of Principal 
Registration 

(a)-(e) No change. 
(f) Registered Options and Security 
Futures Principals 


(1) Every member of the Association 
[which] that is engaged in, or [which] 
that intends to engage in transactions in 
security futures or put or call options 


- with the public shall have at least one 


Registered Options and Security Futures 
Principal who shall have satisfied the 
requirements of this subparagraph. As to 
options transactions, each [such] 
member shall also designate a Senior 
Registered Options Principal and a 
Compliance Registered Options 
Principal in accordance with the 
provisions of Rule 2860(b)(20) and 
identify such persons to the : 
Association. [A member which has a 
Registered Options Principal qualified 
in either put or call options shall not 
engage in both put and call option 
transactions until such time as it has a 
Registered Options Principal qualified 
in both such options.] Every person 
engaged in the management of the day- 
to-day options or security futures 


activities of a member shall also be 


registered as a Registered Options and 
Security Futures Principal. [In the event 
any Registered Options Principal ceases 
to act in such capacity, such fact shall 
be reported promptly to the Association 
together with a brief statement of the 
reasons therefor. ] 

(2) Each person required by 
subparagraph (f)(1) [hereof] to be a 
Registered Options and Security Futures 
Principal shall pass the appropriate 
Qualification Examination for 
Registered Options and Security Futures 
Principal, or an equivalent examination 
acceptable to NASD [Corporation], for 
the purpose of demonstrating an 
adequate knowledge of options and 
security futures trading generally, the 
Rules of the Association applicable to . 
trading of option and security futures 
contracts and the rules of registered 
clearing agencies for options and 
security futures [the Options Clearing 
Corporation], and be registered as such 
before engaging in the duties or 
accepting the responsibilities of a 
Registered Options and Security Futures 
Principal. 

[(3) A person shall not qualify as a 
Registered Options Principal for both | 
put and call options unless he has 


passed an examination testing him with 
aa 577 to both put and call options.] 
3 


}{(4)] Each person required to 


register and qualify as a Registered 
Options and Security Futures Principal 
must, prior to or concurrent with such 
registration, be or become qualified 
pursuant to the Rule 1030 Series, as 
either a General Securities 
Representative or a Limited 
Representative—Corporate Securities 
and [also be or become qualified 
pursuant to Rule 1032(d) as] a 
Registered Options and Security Futures 
Representative. 


4){(5)] A person registered solely as a 


Registered Options and Security Futures 
Principal shall not be qualified to 


function in a principal capacity with 
responsibility over any area of business 
activity not prescribed in subparagraph 


- (1) [hereof]. 


(5){(6)| Any person who is registered 
with NASD as a Registered Options and 
Security Futures Principal may not 
supervise security futures activities 
unless such person has, prior to 
December 31, 2006, completed a firm- 
element continuing education 
requirement that addresses security 
futures and a principal’s responsibilities 
for security futures. After a revised 
examination that includes security 
futures products is offered, a person 
‘associated with a member that passes 
such a revised Qualification 
Examination for Registered Options and 
Security Futures Principal (or any other 
examination covering security futures 
that is acceptable to NASD) is not 
required to complete a firm-element 
continuing education requirement that 
addresses security futures and a 
principal’s responsibilities for security 
futures to supervise activities in such 
products, except as otherwise required 
by Rule 1120 generally or by the 
member firm. 


(g) Limited Principal—General 
Securities Sales Supervisor 

(1)-(2) No change 

(g)(3) Any person who is registered 
with NASD as a Limited Principal— 
General Securities Sales Supervisor may 
not act in a limited principal capacity 
with regard to security futures products 
unless such person has, prior to 
December 31, 2006, completed a firm- 
element continuing education 
requirement that addresses security 
futures and a principal’s responsibilities 
for security futures. After a revised 
examination that includes security 
futures products is offered, a person 
associated with a member that passes 
such a revised Qualification 
Examination for Limited Principal— 
General Securities Sales Supervisor (or 


any other examination covering security 
futures that is acceptable to NASD) is 
not required to complete a firm-element 
continuing education requirement that 
addresses security futures and a 
principal’s responsibilities for security’ 
futures to supervise such products, 
except as otherwise required by Rule 
1120 generally or by the member firm. 


IM-1022-1. Registered Options and 
Security Futures Principals 

Members having a single Registered 
Options and Security Futures Principal 
are required promptly to notify the 
Association in the event such person is 
terminated, resigns, becomes 
incapacitated or is otherwise unable to 
perform the duties of an Options and 
Security Futures Principal. 

Following receipt of such notification, 
the Association will require members to 
agree, in writing, to refrain from 
engaging in any options- or security 
futures-related activities [which] that 
would necessitate the prior or 
subsequent approval of an Options and 
Security Futures Principal including, 
among other things, the opening of new 
options or security futures accounts or 
the execution of discretionary orders for 
option or security futures contracts until 
such time as a new Registered Options 
and Security Futures Principal has been 
qualified. 

Members failing to qualify a new 
Registered Options and Security Futures 
Principal within two weeks following 
the loss of their sole Registered Options 
and Security Futures Principal, or by 
the earliest available date for 
administration of the [Series 4] 
Registered Options and Security Futures 
Principal examination, whichever is 
longer, shall be required to cease doing 
an options and security futures 
business; provided, however, they may 
effect closing transactions in options - 
and offsetting transactions in security 
futures [in order] to reduce or eliminate 
existing open options or security futures 
positions in their own account as well 
as the accounts of their customers. 


IM-1022-2. Limited Principal—General 
Securities Sales Supervisor 

Limited Principal—General Securities 
Sales Supervisor is an alternate category 
of registration designed to lessen the 
qualification burdens on principals of 
general securities firms who supervise 
sales. Without this category of limited 
registration, such principals could be 
required to separately qualify pursuant 
to the rules of the NASD, MSRB, NYSE 
and the options exchanges. While 
persons may continue to separately 
qualify with all relevant self-regulatory 
organizations, the Limited Principal— 


| 
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General Securities Sales Supervisor 
Examination permits qualification as a 
supervisor of sales of all securities by 
one examination. Persons registered as 
Limited Principals—General Securities 
Sales Supervisor may also qualify in any 
other category of principal registration. 
Persons who are already qualified in 
one or more categories of principal 
registration may supervise sales 
activities of all securities by also 
qualifying as Limited Principals— 
General Securities Sales Supervisor. 
Functions that may be performed by 
Limited Principals—General Securities 
Sales Supervisors. Any person required 
to be registered as a principal who 
supervises sales activities in corporate, 
municipal and option securities, 
investment company products, variable 
contracts, [and] direct participation 
programs, and security futures may be 
registered solely as a Limited 
Principal—General Securities [Sale] 
Sales Supervisor. In addition to branch 
office managers, other persons such as 
regional and national sales managers 
may also be registered solely as Limited 
Principals—General Securities Sales 
Supervisor as long as they supervise 
only sales activities. Qualification as a 
General Securities Representative is a 
prerequisite for registration as a Limited 
Principal—General Securities Sales 
Supervisor. 
* * * * * 


1032. Categories of Representative 
Registration 
(a) General Securities Representative 

(1) No change 

(2)(A)-(D) No change 

(2)(E) A person who is registered with 
NASD as a General Securities 
Representative may not act as a General 
Securities Representative with regard to 
security futures products unless such 
person has, prior to December 31, 2006, 
completed a firm-element continuing 
education requirement that addresses 
security futures products. After a new 
examination that includes security 
futures products is offered, a person 
associated with a member who passes 
such a revised Qualification 
Examination for General Securities 
Representative (or any other 
examination covering security futures 
that is acceptable to NASD) is not 
required to complete a firm-element 
continuing education requirement that 
addresses security futures to act as a 
General Securities Representative with 
regard to such products, except as 
otherwise required by Rule 1120 
generally or by the member firm. Once 
the new examination that includes 
_ security futures becomes available, 


persons seeking to become a General 
Securities Representative will be 
required to pass such revised 
examination (or any other examination 
covering security futures that is 
acceptable to NASD) to act as a General 
Securities Representative with regard to 
security futures products. Only persons 
registered as a General Securities 
Representative prior to the time that the 
new examination is available, will be 
eligible to use a firm-element continuing 
education program in lieu of passing the 
revised examination or module to 
engage in a security futures business. 

Renumbered accordingly 

(a)(3) A person registered as a General 
Securities Representative sha!l not be 
qualified to function as a Registered 
Options and Security Futures 
Representative unless he or she is also 
qualified and registered as such 
pursuant to the provisions of paragraph 
(d) [hereof]. 

(b) and (c) No change 


(d) Limited Representative—Options 
and Security Futures 


(1) Each person associated with a 
member who is included within the 
definition of a representative as defined 
in Rule 1031 may register with the 
Association as a Limited 
Representative—Options and Security 
Futures if: 

(A) such person’s activities in the 
investment banking or securities 
business of the member involve the 
solicitation or sale of option or security 
futures contracts, including option 
contracts on government securities as 
that term is defined in Section 
3(a)(42)(D) of the Act, for the account of 
a broker, dealer or public customer; and 

(B) such person passes an appropriate 
qualification examination for Limited 
Representative—Options and Security 
Futures. 

(2) Each person seeking to register and 
qualify as a Limited Representative— 
Options and Security Futures must, 
concurrent with or before such 
registration may become effective, 
become registered pursuant to the Rule 
1032 Series, either as a Limited 
Representative—Corporate Securities or 
Limited Representative—Government 
Securities. 

(3) A person registered as a Limited 
Representative—Options and Security 
Futures shall not be qualified to 
function in any area not described in 
subparagraph (1)(A) [hereof]. 

(4) Any person who is registered with 
NASD as a Limited Representative— 
Options and Security Futures may not 
act as a limited representative with 
regard to security futures products 
unless such person has, prior to 


December 31, 2006, completed a firm- 
element continuing education 
requirement that addresses security 
futures. After a new examination that 
includes security futures products is 
offered, a person associated with a 
member who passes such a revised 
Qualification Examination for Limited 
Representative—Options and Security 
Futures (or any other examination 
covering security futures that is 
acceptable to NASD) is not required to 
complete a firm-element continuing 
education requirement that addresses 
security futures to act as a limited 
representative with regard to such 
products, except as otherwise required 
by Rule 1120 generally or by the 
member firm. 
(e)-(h) No change 
* * * 


* * 


1060. Persons Exempt From 
Registration 


* * * * * 


(4) persons associated with a member 


whose functions are related solely and 


exclusively to: 

(A) effecting transactions on the floor 
of a national securities exchange and 
who are registered as floor members of 
such exchange; 

(B) transaction in municipal 
securities; [or] 

(C) transactions in commodities; or 

(D) transactions in security futures, 
provided that any such person is 
registered with a registered futures 


association. 
* * * * * 


IM-2110-3. Front Running Policy 


* * * * * 


(a) an order to buy or sell an option 
or a security future when such member 
or person associated with a member 
causing such order to be executed has 
material, non-public market information 
concerning an imminent block 
transaction in the underlying security, 
or when a customer has been provided 
such material, non-public market 
information by the member or any 
person associated with a member; or 

(b) an order to buy or sell an 
underlying security when such member 
or person associated with a member 
causing such order to be executed has 
material, non-public market information 
concerning an imminent block 
transaction in an option or a security 
future overlying that security, or when 
a customer has been provided such 
material, non-public market information 
by the member or any person associated © 
with a member; prior to the time 
information concerning the block 
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transaction has been made publicly 
available. 
* * * * * 

These prohibitions also do not 
include situations in which a member or 
person associated with a member 
receives a customer’s order of block size 
relating to both an option and the 
underlying security or both a security 
future and the underlying security. In 
such cases, the member and person 
associated with a member may position 
the other side of one or both 
components of the order. However, in 
these instances, the member and person 
associated with a member would not be 
able to cover any resulting proprietary 
position(s) by entering an offsetting 
order until information concerning the 
block transaction involved has been 
made publicly available. 

The application of this front running 
policy is limited to transactions that are 
required to be reported on the last sale 
reporting systems administered by 
Nasdaq, Consolidated Tape Association 
(CTA), or Option Price Reporting 
Authority (OPRA). The front running 
policy also applies to security futures 
transactions regardless of whether such 
products are reported pursuant to such 
systems. Information as to a block 
transaction shall be considered to be 
publicly available when it has been 
disseminated via the tape or high speed 
communications line of one of those 
systems, a similar system of a national 
securities exchange under Section 6 of 
the Act, an alternative trading system 
under Regulation ATS, or by [of] a third- 
party news wire service. 

A transaction involving 10,000 shares 
or more of an underlying security, or 
options or security futures covering 
such number of shares is generally 
deemed to be a block transaction, 
although a transaction of less than 
10,000 shares could be considered a 
block transaction in appropriate cases. 
A block transaction that has been agreed 
upon does not lose its identity as such 
by arranging for partial executions of the 
full transaction in portions which 
themselves are not of block size if the 
execution of the full transaction may 
have a material impact on the market. In 
this situation, the requirement that 
information concerning the block 
transaction be made publicly available 
will not be satisfied until the entire 
block transaction has been completed 
and publicly reported. 


* * * * * 


2210. Communications with the Public 


(a) No change 

(b) Approval and Recordkeeping 

(1) Each item of advertising and sales 
literature shall be approved by signature 


or initial, prior to use or filing with the 
Association, by a registered principal of 
the member. This requirement may be 
met, only with respect to corporate debt 
and equity securities that are the subject 
of research reports as the term is defined 
in Rule 472 of the New York Stock 
Exchange, by the signature or initial of 
a supervisory analyst approved 
pursuant to Rule 344 of the New York 
Stock Exchange. This requirement may 
be met, only with respect to advertising 
and sales literature concerning security 
futures, by the signature or initial of a 
Registered Options and Security Futures 
Principal. 

(b)(2) and (c)(1) No change 

(c)(2) Advertisements concerning 
collateralized mortgage obligations, 
advertisements concerning security 
futures, and advertisements and sales 
literature concerning registered 
investment companies (including 
mutual funds, variable contracts and 
unit investment trusts) that include or 
incorporate rankings or comparisons of 
the investment company with other 
investment companies where the 
ranking or comparison category is not 
generally published or is the creation, 
either directly or indirectly, of the 
investment company, its underwriter or 
an affiliate, shall be filed with the 
Department for review at least 10 days 
prior to use (or such shorter period as 
the Department may allow in particular 
circumstances) for approval and, if 
changed by the Association, shall be 
withheld from publication or circulation 
until any changes specified by the 
Association have been made or, if 
expressly disapproved, until the 
advertisement has been refiled for, and 
has received, Association approval. The 
member must provide with each filing 
the actual or anticipated date of first 
use. Any member filing any investment 
company advertisement or sales 
literature pursuant to this paragraph 
shall include a copy of the data, ranking 
or comparison on which the ranking or 
comparison is based. 

(c)(3)-(c)(9) No Change 

(d)(1) No Change 

(d)(2)(A) No Change 

(B)(i)a. that the member usually 
makes a market in the securities being 
recommended, or in the underlying 
security if the recommended security is 
an option or security future, or that the 
member or associated persons will sell 
to or buy from customers on a principal 
basis; 

(B)(i)b. that the member and/or its 
officers or partners own options, 
security futures, rights or warrants to 
purchase any of the securities of the 
issuer whose securities are 


* recommended, unless the extent of such 


ownership is nominal; 
(B)(i)c. No Change 
(B)(ii)-(B)(iv) No Change 


* * * * * 


IM-2210—7. Guidelines for 
Communications with the Public 
Regarding Security Futures 


(a) Association Approval Requirements 
and Review Procedures 


(1) As set forth in paragraph (c)(2) of 
Rule 2210, all advertisements 
concerning security futures shall be 
submitted to the Advertising/Investment 
Companies Regulation Department of 
NASD at least ten days prior to use for 
approval and, if changed by NASD, 
shall be withheld from circulation until . 
any changes specified by NASD have 
been made or, in the event of 
disapproval, until the advertisement has 
been refiled for, and has received, 
Association approval. 

(2) The requirements of this 
paragraph (a) shall not be applicable to: 

(A) advertisements submitted to 
another self-regulatory organization 
having comparable standards pertaining 
to such advertisements, and 

(B) advertisements in which the only 
reference to security futures is contained 
in a listing of the services of a member 
organization. 


(b) Disclosure Statement 


(1) All communications concerning 
security futures shall be accompanied or 
preceded by the security futures risk 
disclosure statement unless they meet 
the following requirements: 

(A) Such communications shall be 
limited to general descriptions of the 
security futures being offered. 

(B) Such communications shall 
contain contact information for 
obtaining a copy of the security futures 
risk disclosure statement. 

(C) Such communications shall not 
contain recommendations or past or 
projected performance figures, 
including annualized rates of return. 

(2) Communications concerning 
security futures that meet the 
requirements of subparagraph (1) may 
have the following characteristics: 

(A) the text of the communication 
may contain a brief description of 
security futures, including a statement 
that identifies registered clearing 
agencies for security futures. The text 
may also contain a brief description of 
the general attributes and method of 
operation of the security exchange or 
notice-registered securities exchange on 
which such security futures are traded, 


_ including a discussion of how a security 


future is priced; 
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(B) the communication may include 
any statement required by any state law 
or administrative authority; and 

(C) advertising designs and devices, 
including borders, scrolls, arrows, 
pointers, multiple and combined logos 
and unusual type faces and lettering as 
well as attention-getting headlines and 
photographs and other graphics may be 
used, provided such material is not 
misleading. 


(c) Recordkeeping 


Consistent with paragraph (b)(2) of 
Rule 2210, a member shall keep a 
separate file of all advertisements and 
sales literature concerning security 
futures, including the name(s) of the 
person(s) who prepared them and 
approved their use for a period of three 
years from the date of each use. In 
addition, members shall meet the same 
recordkeeping requirements for all 
correspondence concerning security 
futures. In the case of sales literature 
concerning security futures, a member 
shall record the source of any 
recommendation contained therein. 


(d) Specific Standards 


(1) The special risks attendant to 
security futures transactions and the 
complexities of certain security futures 
investment strategies shall be reflected 
in any communications that discuss the 
uses or advantages of security futures. 
Any statement referring to the potential 
opportunities or advantages presented 
by security futures shall be balanced by 
a statement of the corresponding risks. 
The risk statement shall reflect the same 
degree of specificity as the statement of 
opportunities, and broad generalities 
should be avoided. 

(2) Security futures communications 
shall include a warning to the effect that 
security futures are not suitable for all 
investors and such communications 
shall not contain suggestions to the 
contrary. 

(3) Security futures communications 
shall state that supporting 
documentation for any claims 
(including any claims made on behalf of 
security futures programs or the security 
futures expertise of sales persons), 
comparisons, recommendations, 
statistics or other technical data, will be 
supplied upon request. 

(4) No cautionary statements or 
caveats, often called hedge clauses, may 
be used in communications with the 
public if they are not legible, are 
misleading, or are inconsistent with the 
content of the material. 

(5) Statements suggesting the certain 
availability of a secondary market for 
security futures shall not be made. 


‘(e) Projections 


Notwithstanding the provisions of 
Rule 2210(d)(2)(N), security futures 
sales literature and correspondence may 
contain projected performance figures 
(including projected annualized rates of 
return), provided that: 

(1) all such sales literature and 
correspondence must be accompanied 
or preceded by the security futures risk 
disclosure statement; 

(2) no suggestion of certainty of future 
performance is made; 

(3) parameters relating to such 
performance figures are clearly 
established; 

(4) all relevant costs, including 
commissions, fees, and interest charges 
(as applicable) are disclosed and 
reflected in the projections; 

(5) such projections are plausible and 
are intended as a source of reference or 
a comparative device to be used in the 
development of a recommendation; 

(6) all material assumptions made in 
such calculations are clearly identified; 

(7) the risks involved in the proposed 
transactions are also disclosed; and 

(8) in communications relating to 
annualized rates of return, that such 
returns are not based upon any less 
than a sixty-day experience; any 
formulas used in making calculations 
are clearly displayed; and a statement is 
included to the effect that the 
annualized returns cited might be 
achieved only if the parameters 
described can be duplicated and that 
there is no certainty of doing so. 


(f) Historical Performance 


Security futures sales literature and 
correspondence may feature records 
and statistics that portray the 
performance of past recommendations 
or of actual transactions, provided that: 

(1) all such sales literature and 
correspondence must be accompanied 
or preceded by the security futures risk 
disclosure statement; 

(2) any such portrayal is done in a 
balanced manner, and consists of 
records or statistics that are confined to 
a specific ‘universe’ that can be fully 
isolated and circumscribed and that 
covers at least the most recent 12-month 
period; 

(3) such communications include the 
date of each initial recommendation or 
transaction, the price of each such 
recommendation or transaction as of 
such date, and the date and price of 
each recommendation or transaction at 
the end of the period or when 
liquidation was suggested or effected, 
whichever was earlier; provided that if 
the communications are limited to 
summarized or averaged records or 


statistics, in lieu of the complete record 
there may be included the number of 
items recommended or transacted, the 
number that advanced and the number 
that declined, together with an offer to 
provide the complete record upon 
request; 

(4) such communications disclose all 
relevant costs, including commissions, 
fees, and daily margin obligations (as 
applicable); 

(5) whenever such communications 
contain annualized rates of return, such 
communications shall disclose all 
material assumptions used in the 
process of annualization; 

(6) an indication is provided of the 
general market conditions during the 
period(s) covered, and any comparison 
made between such records and 
statistics and the overall market (e.g., 
comparison to an index) is valid; 

(7) such communications state that 
the results presented should not and 
cannot be viewed as an indicator of 
future performance; and 

(8) a principal qualified to supervise 
security futures activities determines 
that the records or statistics fairly 
present the status of the 
recommendations or transactions 
reported upon and so initials the report. 


(g) Security Futures Programs 


In communications regarding a 
security futures program (i.e., an 
investment plan employing the 
systematic use of one or more security 
futures strategies), the cumulative 
history or unproven nature of the 
program and its underlying assumptions 
shall be disclosed. 


(h) Standard Forms of Worksheets 


Such worksheets must be uniform 
within a member firm. If a member has 
adopted a standard form of worksheet 
for a particular security futures strategy, 
nonstandard worksheets for that 
strategy may not be used. 


(i) Recordkeeping 


Communications that portray 
performance of past recommendations 
or actual transactions and completed 
worksheets shall be kept at a place 
easily accessible to the sales office for 


the accounts or customers involved. 
* * * & * 


IM-2310-2. Fair Dealing With 
Customers 


(a)(1) to (e) (opening paragraph) No 
change 


(e)(1) Security Futures 


Members must comply with the Rules, 
regulations and procedures applicable 
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to security futures contained in Rule 
2865. 

(e)(1) and (e)(2) are renumbered as 
(e)(2) and (e)(3) respectively. 


* * * * 


2865. Security Futures 


(a) For purposes of this Rule, the term 
“security future”’ shall have the 
definition specified in Section 3(a)(55) 
of the Act. 


(b) Requirements 
(1) General 


(A) Applicability—This Rule shall be 
applicable to the trading of security 
futures. 

(B) Paragraphs (12) and (15) shall 
apply only to security futures carried in 
securities accounts. 

(C) Except to the extent that specific 
provisions in this Rule govern, or unless 
the context otherwise requires, the 


- provisions of the By-Laws and Rules and 


all other interpretations and policies of 
the Board of Governors shall also be 
applicable to the trading of security 
futures. 


(2) Definitions 


(A) The terms “Beneficial Owner,” 
“Control,” and ‘“‘Controls,”’ “Is 
Controlled by” or “Is Under Common 
Control With” shall have the same 
meanings as in Rule 2860. 

(B) The term “principal qualified to 
supervise security futures activities” 
means a Registered Options and 
Security Futures Principal who, 
consistent with Rule 1022, has either 
completed a firm-element continuing 
education requirement that addresses 
security futures and a principal’s 
responsibilities for security futures or 
has passed a revised qualification 
examination for Registered Options and 
Security Futures Principals that covers 
security futures, or a Limited 
Principal—General Securities Sales 
Supervisor who, consistent with Rule 
1022, has either completed a firm- 
element continuing education 
requirement that addresses security 
futures and a principal’s responsibilities 
for security futures or has passed a 
revised qualification examination for 
Limited Principal—General Securities 
Sales Supervisor. 

(3)-(7) Reserved 


(8) Restrictions on Security Futures 
Transactions 


NASD may impose from time to time 
such restrictions on security futures 
transactions that it determines are 
necessary in the interest of maintaining 
a fair and orderly market in security 
futures, or in the underlying securities 


covered by such security futures, or 
otherwise necessary in the public 
interest or for the protection of 
investors. During the period of any such 
restriction, no member shall effect any 
security futures transaction in 


contravention of such restriction. 
(9)-(10) Reserved 


(11) Delivery of Security Futures Risk 
Disclosure Statement 


(A) Every member shall deliver the 
current security futures risk disclosure 
statement to each customer at or prior 
to the time such customer’s account is 
approved for trading security futures. 
Thereafter, each new or revised security 
futures risk disclosure statement shall 
be distributed to every customer having 
an account approved for such trading 
or, in the alternative, shall be 
distributed not later than the time a 
confirmation of a transaction is 
delivered to each customer who enters 
into a security futures transaction. 
NASD will advise members when a new 
or revised current security futures risk 
disclosure statement is available. 

(B) Where a broker or dealer enters its 
orders with another member in a single 
omnibus account, the member holding 
the account shall take reasonable steps 
to assure that such broker or dealer is 
furnished reasonable quantities of the 
current security futures risk disclosure 
statement. 

(C) Where an introducing broker or 
dealer enters orders for its customers 
with, or clears transactions through, a 
member on a fully disclosed basis and 
that member carries the accounts of 
such customers, the responsibility for 
delivering the current security futures 
risk disclosure statement as provided in 
this paragraph (b)(11) shall rest with the 
member carrying the accounts. 
However, such member may rely upon 
the good faith representation of the 
introducing broker or dealer that the 
current security futures risk disclosure 
statement has been delivered in 
compliance with paragraph (b)(11). 


(12) Confirmations 


Every member shall promptly furnish 
to each customer a written confirmation 
of each transaction in security futures 
for such customer’s account. Each such 
confirmation shall show the market on 
which the security futures position was 
executed, whether the security futures 


_ position is a long or short position, the 


underlying security or narrow-based 
index, the expiration date, the quantity 
of the underlying security or narrow- 
based index, the number of security 
futures contracts, the amount of initial 
and maintenance margin required, the 
commission, the trade and settlement 


dates, whether the transaction was a 
purchase or a sale transaction, whether 
the transaction was an opening or 
offsetting transaction, and whether the 
transaction was effected on a principal 
or agency basis. 


(13)-(14) Reserved 
(15) Statements of Account 


(A) Statements of account showing 
security and money positions, entries, 
interest charges, and any special 
charges that have been assessed against 
such account during the period covered 
by the statement shall be sent no less 
frequently than once every month to 
each customer in whose account there 
has been an entry during the preceding 
month with respect to a security futures 
contract and quarterly to all customers 
having an open security futures position 
or money balance. Interest charges and 
any special charges assessed during the 
period covered by the statement need 
not be specifically delineated if they are 
otherwise accounted for on the 
statement and have been itemized on 
transaction confirmations. With respect 
to security futures customers having a 
general (margin) account, such 
statements shall also provide the mark- 
to-market price and market value of 
each security futures position and other 
security positions in the general 
(margin) account, the total market value 
of all positions in the account, the 
outstanding debit or credit balance in 
the account, and the general (margin) 
account equity. The statements shall 
bear a legend stating that further 
information with respect to 
commissions and other charges related 
to the execution of security futures 
transactions has been included in 
confirmations of such transactions 
previously furnished to the customer, 
and that such information will be made 
available to the customer promptly 
upon request. The statements shall also 
bear a legend requesting the customer 
promptly to advise the member of any 
material change in the customer’s 
investment objectives or financial 
situation. 

(B) For purposes of this subparagraph 
(15), general (margin) account equity 
shall be computed by subtracting the 
total of the “‘short’”’ security values and 
any debit balance from the total of the 
“long” security values and any credit 
balance. 


(16) Opening of Accounts 
(A) Approval Required 


No member or person associated with 
a member shall accept an order from a 
customer to purchase or sell a security 
future, or approve the customer’s 
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account for the trading of security 
futures, unless the broker or dealer 
furnishes or has furnished to the 
customer the appropriate security 
futures risk disclosure statement and 
the customer’s account has been 
approved for security futures trading in 
accordance with the provisions of 
subparagraphs (B) through (D) hereof. 


(B) Diligence in Opening Accounts 


In approving a customer’s account for 
security futures trading, a member or 
any person associated with a member 
shall exercise due diligence to ascertain 
the essential facts relative to the 
customer, the customer’s financial 
situation and investment objectives. 
Members shall establish specific 
minimum net equity requirements for 
initial approval and maintenance of 
customers’ security futures accounts. 
Based upon such information, a 
principal qualified to supervise security 
futures activities shall specifically 
approve or disapprove in writing the 
customer’s account for security futures 
trading. For account approvals, the 
written record shall include the reasons 
for approval. 

(i) With respect to security futures 
customers who are natural persons, 
members shall seek to obtain the 
following information at a minimum 
(information shall be obtained for all 
participants in a joint account): 

a. Investment objectives (e.g., safety of 
principal, income, growth, trading 
profits, or speculation); 

b. Employment status (name of 
employer, self-employed, or retired); 

c. Estimated annual income from all 
sources; 

d. Estimated net worth (exclusive of 
family residence); 

e. Estimated liquid net worth (cash, 
securities, or other); 

f. Marital status and number of 
dependents; 

Age; and, 

. Investment experience and 
knowledge (e.g., number of years, size, 
frequency and type of transactions) for 
futures, commodities, options, stocks, 
bonds, and other financial instruments. 

(ii) In addition, a customer’s account 
records shall contain the following 
information, if applicable: 

a. Source or sources of background 
and financial information (including 
estimates) concerning the customer; 

b. Discretionary authorization 
agreement on file, name, relationship to 
customer, and experience of person 
holding trading authority; 

c. Date disclosure document(s) 
furnished to customer; 

d. Name of registered representative; 

e. Name of principal approving 
account and date of approval; and 


f. Dates of verification of currency of 
account information. 

(iii) Members should consider using a 
standard account approval form to 
ensure the receipt of all the required 
information. 

(iv) Refusal of a customer to provide 
any of the information specified in 
subparagraph (i) shall be so noted on 
the customer’s records at the time the 
account is opened. Information 
provided shall be considered together 
with the other information available in 
determining whether to approve the 
account for security futures trading. 

(v) A record of the information 
obtained pursuant to this subparagraph 
(B) and of the approval or disapproval 
of each account shall be maintained by 
the member as part of its records in 


. accordance with paragraph (b)(17) 


herein. 


(C) Verification of Customer 
Background and Financial Information 


For every natural person whose 
account has been approved for security 
futures trading, the background and 
financial information upon which the 
account was approved shall be sent to 
the customer for verification within 
fifteen days (15) after the customer's 
account has been approved for security 
futures trading. This verification 
requirement shall not apply if the 
background and financial information is 
included in the customer’s account 
agreement or if the member has 
previously verified the customer’s 
information in connection with an 
options account. A copy of the 
background and financial information 
on file with a member also shall be sent 
to the customer for verification within 
fifteen (15) days after the member 
becomes aware of any material change 
in the customer’s financial situation. 

Members shall satisfy the initial and 
subsequent verification of customer 
background and financial information 
by sending to the customer the 
information required in paragraph 
(B)(i)(a) through (i)(f) hereof, as 
contained in the member’s records and 
providing the customer with an 
opportunity to correct or complete the 
information. In all cases, absent advice 
from the customer to the contrary, the 
information will be deemed to be 
verified. 

(D) Account Agreement 

Within fifteen (15) days after a 
customer’s account has been approved 
for security futures trading, a member 
shall obtain from the customer a written 
agreement that the customer is aware of 
and agrees to be bound by the Rules of 
NASD applicable to the trading of 


security futures and, that the customer 
has received a copy of the current 
security futures risk disclosure 
statement. In addition, the customer 
should indicate on such written 
agreement that the customer is aware of 
and agrees not to violate applicable 
security futures position limits. 


(17) Maintenance of Records 


(A) In addition to the requirements of 
Rule 3110, every member shall maintain 
and keep current a separate central log, 
index, or other file for all security 
futures-related complaints, through 
which these complaints can easily be 
identified and retrieved. The central file 
shall be located at the principal place of 
business of the member or such other 
principal office as shall be designated 
by the member. At a minimum, the 
central file shall include: (i) 
identification of complainant; (ii) date 
complaint was received; (iii) 
identification of registered 
representative servicing the account; (iv) 
a general description of the matter 
complained of; and (v) a record of what 
action, if any, has been taken by the 
member with respect to the complaint. 
For purposes of this subparagraph, the 
term ‘‘security futures-related 
complaint” shall mean any written 
statement by a customer or person 
acting on behalf of a customer alleging 
a grievance arising out of or in 
connection with security futures. Each 
security futures-related complaint 
received by a branch office of a member 
shall be forwarded to the office in which 
the separate, central file is located not 
later than 30 days after receipt by the 
branch office that is the subject of the 
complaint. A copy of every security 
futures-related complaint shall also be 


‘maintained at the branch office that is 


the subject of the complaint. 

(B) Background 
information of customers who have been 
approved for security futures trading 
shall be maintained at both the branch 
office servicing the customer’s account 
and the principal supervisory office 
having jurisdiction over that branch 
office. Copies of account statements of 
security futures customers shall also be 
maintained at both the branch office 
supervising the accounts and the 
principal supervisory office having 
jurisdiction over that branch for the 
most recent six-month period. With 
respect solely to the above-noted record 
retention requirements applicable to 
principal supervisory offices, however, 
the customer information and account 
statements may be maintained at a 
location other than the principal 
supervisory office if such documents 
and information are readily accessible 
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and promptly retrievable. Other records 
necessary to the proper supervision of 
accounts shall be maintained at a place 
easily accessible both to the branch 
office servicing the customer’s account 
and to the principal supervisory office 
having jurisdiction over that branch 
office. 

(18) Discretionary Accounts 

(A) Authorization and Approval 


(i) No member or person associated 
with a member shall exercise any 
discretionary power with respect to" 
trading in security futures in a 
customer’s account, or accept orders for 
security futures for an account from a 
person other than the customer, except 
in compliance with the provisions of 
Rule 2510 and unless: 

a. The written authorization of the 
customer required by Rule 2510 shall 
specifically authorize security futures 
trading in the account; and 

b. the account shall have been 
accepted in writing by a principal 
qualified to supervise security futures 
activities. 

(ii) When analyzing an account to 
determine if it should be approved for 
security futures trading, a principal 
qualified to supervise security futures 
activities shall have a reasonable basis 
for believing that the customer was able 
to understand and bear the risk of the 
strategies or transactions proposed, and 
shall maintain a record of the basis for 
such determination. Each discretionary 
order shall be approved and initialed on 
the day entered by the branch office 
manager or other principal qualified to 
supervise security futures activities, 
provided that if the branch officer is not 
a principal qualified to supervise 
security futures activities, such approval 
shall be confirmed within a reasonable 
time by a principal qualified to 
supervise security futures activities. 
Each discretionary order shall be 
identified as discretionary on the order 
at the time of entry. Discretionary 
accounts shall receive frequent 
appropriate supervisory review. The 
provisions of this subparagraph (18) 
shall not apply to discretion as to the 
price at which or the time when an 
order given by a customer for the 
purchase or sale of a definite number of 
security futures contracts in a specified 
security shall be executed. 


(B) Record of Transactions 


A record shall be made of every 
transaction in security futures contracts 
in respect to which a member or person 
has exercised discretionary authority, 
clearly reflecting such fact and 
indicating the name of the customer, the 


designation and number of the security 
futures contracts, the price of the 
contract, and the date and time when 
such transaction was effected. 


(C) Security Futures Programs 


Where the discretionary account uses 
security futures programs involving the 
systematic use of one or more security. 
futures strategies, the customer shall be ~ 
furnished with a written explanation of 
the nature and risks of such programs. 


(19) Suitability 


(A) No member or person associated 
with a member shall recommend to any 
customer any transaction or trading 
strategy for the purchase or sale of a 


. security future unless such member or 


person associated-with the member has 
reasonable grounds to believe upon the 
basis of information furnished by the 
customer after reasonable inquiry by the 
member or person associated with the 
member concerning the customer’s 
investment objectives, financial 
situation and needs, and any other 
information known by the member or 
associated person, that the 
recommended transaction or trading 
strategy is not unsuitable for the 
customer. 

(B) No member or person associated 
with a member shall recommend to a 
customer a transaction in any security 
future unless the person making the 
recommendation has a reasonable basis 
for believing, at the time of making the 
recommendation, that the customer has 
such knowledge and experience in 
financial matters that the customer may 
reasonably be expected to be capable of 
evaluating the risks of the recommended 
transaction, and is financially able to 
bear the risks of the recommended 
position in the security future. 


(20) Reserved 


(21) Violation of By-Laws and Rules of 
NASD or a Registered Clearing Agency 


(A) In Association disciplinary 
proceedings, a finding of violation of 
any provision of the rules, regulations, 
or by-laws of a registered clearing 
agency under Section 17A(b)(8) of the 
Act by any member or person associated 
with a member engaged in security 
futures transactions cleared by such 
registered clearing agency, may be 
deemed to be conduct inconsistent with 
just and equitable principles of trade 
and a violation.of Rule 2110. 

(B) In Association disciplinary 
proceedings, a finding of violation of 
any provision of the Rules, regulations 
or By-Laws of NASD by any member or 
person associated with a member 
engaged in security futures transactions 
may be deemed to be conduct 


inconsistent with just and equitable 
principles of trade and a violation of 
Rule 2110. 


(22)-(23) Reserved 


(24) Security Futures Transactions and 
Reports by Market Makers in Listed 
Securities 


Every member that is an off-board 
market maker in a security listed on a 
national securities exchange shall report 
to NASD in accordance with such 
procedures as may be prescribed by the 
Board of Governors, transactions 
involving 50 or more security futures 
contracts on such listed securities that 
are either directly for the benefit of (A) 
the member or (B) any employee, 
partner, officer, or director of the 
member who, by virtue of his or her 
position with the member, is directly 
involved in the purchase or sale of the 
underlying security for the firm’s 
proprietary account(s) or is directly 
responsible for supervision of such 
persons; or who by virtue of his or her 
position in the firm, is authorized to, 
and regularly does, obtain information 
on the proprietary account(s) of the 
member in which the underlying 
security is traded. This subparagraph 
shall apply to all security futures — 
transactions including those executed 
on an exchange to which the member 
may belong. 


(25) Trading Ahead of Customer Orders 


Every member shall exercise due care 
to avoid trading ahead of a customer’s 
security futures order. A member must 
exercise the due care required by this 
subsection when the member has gained 
knowledge of or reasonably should have 
gained knowledge of the customer’s 
order prior to the transmission to a 
securities exchange of the member's 
order for a proprietary account, or for 
any account in which it or any person 
associated with it is directly or 
indirectly interested. 

* * * * * 


3010. Supervision 


(a) No change 

(b)(1)-(b)(2)(ix) No change 

(b)(2)(x) For purposes of this Rule, the 
term “disciplined firm” means either a 
member that, in connection with sales 
practices involving the offer, purchase, 
or sale of any security, has been 
expelled from membership or 
participation in any securities industry 
self-regulatory organization or is subject 
to an order of the Securities and 
Exchange Commission revoking its 
registration as a broker/dealer; or a 
futures commission merchant or 
introducing broker that has been 
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formally charged by either the 
Commodity Futures Trading 
Commission or a registered futures 
association with deceptive 
telemarketing practices or promotional 
material relating to security futures, 
those charges have been resolved, and 
the futures commission merchant or 
introducing broker has been closed 
down and permanently barred from the 
futures industry as a result of those 
charges; or a futures commission 
merchant or introducing broker that, in 
connection with sales practices 
involving the offer, purchase, or sale of 
security futures is subject to an order of 
the Securities and Exchange 
Commission revoking its registration as 
a broker or dealer. 

(b)(2)(xi) No change 

(c)-(d) No change 


(e) Qualifications Investigated 


Each member shall have the 
responsibility and duty to ascertain by 
investigation the good character, 
business repute, qualifications, and 
experience of any person prior to 
making such a certification in the 
application of such person for 
registration with this Association. 
Where an applicant for registration has 
previously been registered with NASD, 
the member shall review [obtain from 
the Central Registration Depository or 
from the applicant] a copy of the 
Uniform Termination Notice of 
Securities Industry Registration (Form 
U-5) filed with the Association by such 
person’s most recent previous NASD 
member employer, together with any 
amendments thereto that may have been 
filed pursuant to Article V, Section 3 of 
the Association’s By-Laws. The member 
shall review [obtain] the Form U-5 as 
required by this Rule no later than sixty 
(60) days following the filing of the 
application for registration or 
demonstrate to the Association that it 
has made reasonable efforts to comply 
with the requirement. [A member 
receiving a Form U-5 pursuant to this 
Rule shall review] In conducting its 
review of the Form U-5 and any 
amendments thereto, a member [and] 
shall take such action as may be deemed 
appropriate. 

Where an applicant for registration 
has been previously registered with a 
registered futures association (“RFA”’) 
member that is or has been registered as 

_a broker/dealer pursuant to Section 
15(b)(11) of the Act (“‘notice-registered 
broker/dealer’’) with the SEC to trade 
security futures, the member shall 
review a copy of the Notice of 
Termination of Associated Person (Form 
8-T) filed with the RFA by such person’s 
most recent previous RFA member 


employer, together with any 
amendments thereto. The member shall 
review the Form 8-T as required by this 
Rule no later than sixty (60) days 
following the filing of the application for 
registration or demonstrate to NASD 
that it has made reasonable efforts to 
comply with the requirement. In. 
conducting its review of a Form 8-T and 
any amendments, a member shall take 
such action as may be deemed 
appropriate. 
f) and (g) No change 

* 


* * * * 


3050. Transactions for or by Associated 
Persons 

(a)-(c) No change 

(d) Obligations of Associated Persons 
Concerning an Account with a Notice- 
Registered Broker/Dealer, Investment 
Adviser, Bank, or Other Financial 
Institution. 

A person associated with a member 
who opens a securities account or 
places an order for the purchase or sale 
of securities with a broker/dealer that is 
registered pursuant to Section 15(b)(11) 
of the Act (“‘notice-registered broker/ 
dealer’’), a domestic or foreign 
investment adviser, bank, or other 
financial institution, except a member, 
shall: 

(1) notify his or her employer member 
in writing, prior to the execution of any 
initial transactions, of the intention to 
open the account or place the order; and 

(2) upon written request by the 
employer member, request in writing 
and assure that the notice-registered 
broker/dealer, investment adviser, bank, 
or other financial institution provides 
the employer member with duplicate 
copies of confirmations, statements, or 
other information concerning the . 
account or order; provided, however, 
that if an account subject to this 
paragraph (d) was established prior to a 
person’s association with a member, the 
person shall comply with this paragraph 


promptly after becoming so associated. 
* * * * * 


3370. Prompt Receipt and Delivery of 


Securities 
(a) No change 
(b) Sales 
(1) No change 
(2) ‘‘Short Sales’’ 


(A) Customer short sales 


No member or person associated with 
a member shall accept a “short” sale 
order for any customer in any security 
unless the member or person associated 
with a member makes an affirmative 
determination that the member will 
receive delivery of the security from the 
customer or that the member can borrow 


the security on behalf of the customer 
for delivery by settlement date. This 
requirement shall not apply, however, 
to transactions in corporate debt 
securities or transactions in security 
futures, as defined in Section 3(a)(55) of 
the Act. 


(B) Proprietary Short Sales 


No member shall effect a ‘“‘short’’ sale 
for its own account in any security 
unless the member or person associated 
with a member makes an affirmative 
determination that the member can 
borrow the securities or otherwise 
provide for delivery of the securities by 
the settlement date. This requirement 
will not apply to transactions in 
corporate debt securities, to transactions 
in security futures, as defined in Section 
3(a)(55) of the Act, to bona fide market 
making transactions by a member in 
securities in which it is registered as a 
Nasdaq market maker, to bona fide 
market maker transactions in non- 
Nasdaq securities in which the market 
maker publishes a two-sided quotation © 
in an independent quotation medium, 
or to transactions [which] that result in 
fully hedged or arbitraged positions. 

(3)-(4) No change 

(5)(A)(i) through (iii) No change 

(iv) Short a security and long a single 
stock future of the underlying security. 

Example: Long 1 single stock future of 
MNOP. 

e With the circumstances as above 
(and assuming a contract size of 100) 
100 shares would be exempt. 

e Even if the expiration date for the 
single stock future was more than 90 
calendar days, 100 shares would be 
exempt. 

* * * * * 


II. Self-Regulatory Organization’s 
Statement Of the Purpose Of, and 
Statutory Basis For, the Proposed Rule 
Change 


In its filing with the Commission, 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NASD has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The Commodity Futures 
Modernization Act of 2000 (‘““CFMA’’) 
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authorizes the trading of futures on 
individual stocks and narrow-based 
stock indices. Under the CFMA, security 
futures are defined as ‘‘securities” under 
section 3(a)(10) of the Exchange Act. As 
a result, NASD is modifying existing 
rules that cover securities and 
developing new rules to accommodate 
these new securities products.® 

The regulatory framework established 
by the CFMA for the markets and 
intermediaries trading security futures 
provides the SEC and Commodity 
Futures Trading Commission (““CFTC’’) 
with joint jurisdiction. Broker/dealers 
that wish to conduct a business in 
security futures are required to notice 
register as Futures Commission 
Merchants (““FCMs’’) or Introducing 
Brokers (‘‘IBs’’) with the CFTC.§ 
Similarly, FCMs and IBs that wish to 
conduct a business in security futures 
are required to notice register as broker/ 
dealers with the SEC.” FCMs and IBs 
that are notice-registered with the SEC 
do not, however, need to become 
members of NASD. NASD’s proposed 
rules on security futures apply only to 
NASD members. 


a. Security Futures Rule 


One of the underpinnings of the 
CFMaA is that the regulation of security 
futures should be comparable to the 
regulation of options. NASD and the 
National Futures Association (‘““NFA’’) 9 
are required under the CFMA to develop 
rules regulating activity in security 
futures.1°- 


5 NASD also has filed a proposed rule change to 
add NASD Rule 3115 and to amend NASD Rule 
3340 to establish record-keeping requirements for 
Alternative Trading Systems (‘“‘ATSs”’) that trade 
security futures, and to require ATSs to coordinate 
trading halts with markets trading the underlying 
securities and markets trading related securities. 
(SR-NASD-2001-47). See Securities Exchange Act 
Release No. 44623 (July 30, 2001), 66 FR 41076 
(August 6, 2001). 

666 FR 43227 (August 17, 2001). 

7 Securities Exchange Act Release No. 44730 
(August 21, 2001), 66 FR 45138 (August 27, 2001). 

8 For example, the CFMA establishes that margin 
requirements for security futures be consistent with 
comparable option contracts and that listing 
standards for security futures be no less restrictive 
than comparable listing standards for options 
traded on a national securities exchange or a 
national securities association. See Sections 7(c)(2) 
and 6(h)(3)(C) of the Act, 15 U.S.C. 78g(c)(2), 
78f(h)(3)(C). 

°The NFA is currently the only registered futures 
association under the Commodity Exchange Act 
(“CEA”), Under the CFMA, the NFA, as a registered 
futures association is a limited-purpose national 
securities association. The function of a limited- 
purpose national securities association is limited to 
carrying out the purposes of the securities laws 
applicable to securities futures and to regulating the 
activities of its members that have notice-registered 
with the SEC to trade security futures. See Section 
15A(k) of the Act, 15 U.S.C. 780—3(k). 

10 Sales practice rules for security futures, and 
specifically the suitability rule, are subject to the: 


The proposed securities futures rule, 
Rule 2865, is based principally upon 
NASD’s options rule, Rule 2860.11 For 
purposes of clarity, NASD has styled the 
rule as a separate, stand-alone rule from 
its options rule; however, to facilitate 
compliance by member firms that are 
familiar with NASD’s options rule, 
NASD has maintained the same - 
structure and, where possible, much of 
the same rule text. 

In reviewing NASD’s options rule and 
the security futures rules of the NFA, 
NASD determined that it was not 
necessary to replicate every provision in 
the options rules for security futures. 
Certain concepts for options are not 
relevant for security futures. For 
example, provisions pertaining to the 
“exercise” of options were not carried 
forward into the security futures rule 
because security futures are not 
“exercised” as options are. NASD also 
has eliminated sections pertaining to 
“Transactions with Issuers” and 
“Restricted Stock,”’ and have not 
included provisions concerning position 
limits and the reporting of security 
futures positions, which will instead be 
addressed by each exchange or market 
trading security futures, as appropriate. 

NASD’s security futures rule applies 
to all NASD member firms. Many of 
these members will be broker/dealers 
that notice register with the CFTC as an 
FCM or IB. Other members will be fully 
registered with both the SEC and CFTC 
(‘fully registered firms’’). In a joint 
notice of proposed rulemaking,’? the 
SEC and CFTC requested comment on 
whether the application of the customer 
account statement and confirmation 
rules should depend on the type of 
account in which security futures are 
held (e.g., in a securities account at a 
broker/dealer, or a futures account at an 
FCM).1? The proposed rule change 
adopts what appears to be the resolution 
of this issue—namely, that the customer 
account statement and confirmation 


‘CFMA’s requirement that the NFA’s rules on these 


subjects be reasonably comparable to NASD’s rules. 
Section 15A(k)(2)(B)(i) of the Act, 15 U.S.C. 780- 
3(k)(2)(B)(i). NASD believes that it is important for 
NASD’s and the NFA’s rules to be comparable in 
these areas. 

11 The Commission published a group of new 
NFA rules and amendments to NFA rules governing 
security futures on September 27, 2001. See 
Securities Exchange Act Release No. 44823 
(September 20, 2001), 66 FR 49439 (September 27, 
2001). The NFA’s rules also were modeled after 
NASD’s options rules. In developing NASD’s 
security futures rule, we have sought to adopt 
requirements that are consistent with those of the 
NFA to avoid regulatory disparity between firms 
subject to the jurisdiction of the NFA and NASD. 

12 Securities Exchange Act Release No. 44854 
(September 25, 2001), 66 FR 50768 (October 4, 
2001). 

13 Td. at 50791. 


rules will apply based upon the type of 
account used for the security futures. 
Thus, the paragraphs of the security 
futures rule pertaining to customer 
account statements and confirmations 
apply only to security futures held in 
securities accounts. Fully registered . 
firms that hold security futures in an - 
FCM account would follow the rules of 

the CFTC addressing customer account 

statements and confirmations. 


Liquidation of Positions and 
Restrictions on Access 


NASD proposes provisions on 
liquidation of positions and restrictions 
on access that are substantively similar 
to those in NASD’s options rule. 


Restrictions on Security Futures 
Transactions 


NASD proposes restrictions on 
security futures transactions that are 
substantively similar to those in NASD’s 
options rule. 


Delivery of Security Futures Risk 
Disclosure Statement 


The proposed rule change requires 


_ every member to deliver the security 


futures risk disclosure statement to each 
customer at or prior to the time such 
customer’s account is approved for 
trading security futures. In general, the 
requirements for delivery of the security 
futures risk disclosure statement are 
comparable to the requirements for the 
delivery of the options disclosure 
document. The security futures risk 
disclosure statement will discuss the 
risks of security futures; will describe 
how security futures trade; and will 
address margin for security futures, 
effects of leverage, settlement 
procedures, customer account 
protections, and tax consequences. 


Confirmations 


The proposed rule change requires 
each member promptly to furnish each 
customer with a written confirmation of 
each security futures transaction. The 
proposed rule change also specifies the 
items that must be included on the 
confirmation. In general, the provisions 
addressing confirmations of security 
futures transactions are comparable to 
the provisions currently in place for 
options. 


Discretionary Accounts 


The proposed rule change adopts 
discretionary account procedures for 
security futures that are comparable to 
those for options. Notably, as with 
options, the procedures require that the 
written authorization of the customer 
required by NASD Rule 2510 
specifically authorize security futures 
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trading in the account. The implication 
of this requirement is that all 
discretionary accounts, even those that 
are permitted to trade options, cannot 
trade security futures unless a new 
written discretionary account 
authorization specifically authorizing 
trading of security futures is on file. 
Although there are many similarities 
between options and security futures, 
NASD does not believe that existing 
discretionary account authorizations 
should be expanded to include these 
new products. While NASD recognizes 
requiring new discretionary account 
forms specifically authorizing trading in 
security futures may be of some burden 
to firms, NASD believes that customer 

‘ protections achieved by such a 
requirement outweigh the burden. 
NASD notes that the NFA does not 
require discretionary accounts to have 
specific written authorization to trade 
security futures; however, NASD also 
notes that the discretionary accounts 
under the NFA’s jurisdiction are already 
specifically authorized to trade other 
types of futures. 


Statements of Account 


The proposed rule change requires 
members to deliver a customer account 
statement no less frequently than each 
month where there has been an entry 
during the preceding month with 
respect to a security futures contract and 
quarterly to all customers that have an 
open security futures position or money 
balance. The proposed customer 
account statement provision is 
comparable to the existing provision for 
options. 


Opening of Accounts 


NASD proposes an account opening 
rule that contains specific procedures 
that a member must follow to approve 
a customer account to trade security 
futures. These procedures include 
review by an appropriately qualified 
principal (a Registered Options and 
Security Futures Principal or a Limited - 
Principal—General Securities Sales 
Supervisor), specific guidance as to 
what information the member must ask 
the customer to provide, and a 
requirement for the member to furnish 
its customer with the security futures 
risk disclosure statement at or before the 
time that the member accepts an order 
from the customer to purchase or sell a 
security future. These account-opening 
procedures are similar to existing 
procedures for options. 


Suitability 
The proposed rule change includes a 


suitability rule that employs a 
heightened suitability standard that is 


similar to NASD’s suitability standard 
for options.’ This heightened standard 
recognizes that security futures carry a 
higher degree of risk to a customer than 
many other securities products. 
Specifically, under the proposed rule 
change, if an associated person 
recommends a security futures 
transaction, the proposed suitability 
rule imposes the additional requirement 
that the associated person have a 
reasonable basis for believing “that the 
customer has such knowledge and 
experience in financial matters that the 
customer may reasonably be expected to 
be capable of evaluating the risks of the 
recommended transaction, and is 
financially able to bear the risks of the 
recommended position in the security 
future.”15 NASD believes that the 
proposed suitability rule will require 
associated persons of broker/dealers to 
consider carefully whether to 
recommend a security futures 
transaction to a customer. In addition, 
NASD has expanded the security futures 
suitability standard to address trading 
strategies as well as individual trades. 
The expansion of the suitability 


. standard to include a recommended 


“trading strategy’’ makes the proposed 
rule change consistent with the 
suitability standard for security futures 
adopted by the NFA.1® 


Security Futures Transactions and 
Reports by Market Makers in Listed 
Securities 


NASD proposes a provision 
addressing security futures transactions 
and reports by market makers in listed 
securities that is comparable to the 
existing provision for options. This 
provision requires members that are off- 
board market makers in securities listed 
on a national securities exchange to 
regularly report security futures 
transactions involving 50 or more 
contracts on such listed securities that 
are for the benefit of a member that is 
an off-board market maker in such 
securities or are for the benefit of certain 
associated persons of such a member. 


‘Trading Ahead 


The proposed rule change requires 
members to exercise due care to avoid 
trading ahead of customer orders in the 
same security futures contract. The 
proposed provision imposes an 
obligation on members not to trade 


14 See NASD Rule 2860(b)(19). In addition, we 
propose to add a cross-reference in the Fair Dealing 
with Customers Interpretative Material, IM—2310-2, 
which relates to NASD’s suitability rule. The cross- 
reference will refer readers to the suitability 
provision of NASD’s new security futures rule. 

15 See Proposed NASD Rule 2860(b)(19). 

16 NFA Rule 2-30{j)(4). 


ahead of customer security futures 
orders in a proprietary account or in any 
account in which the member or an 
associated person has an interest. The 
prohibition against trading ahead 
applies only to customer orders of 
which the member is aware or 
reasonably should be aware. 


This provision is based on the NFA’s 
Interpretive Notice regarding obligations 
to customers and other market 
participants.17 The NFA’s Interpretive 
Notice gives two examples of when a 
firm would reasonably not be aware of 
a customer’s order: (1) When a 
customer’s order originates in a different 
branch office than the firm’s proprietary 
order, and (2) when the firm’s trading 
department does not have access to 
information about customer orders. 
NASD believes that these two situations 
are also examples of when a firm would 
not violate the proposed NASD rule. 
Moreover, these two examples are not 
exhaustive. NASD anticipates that there 
are additional situations in which a firm 
reasonably would not be aware of a 
customer’s order and therefore the firm 
would not violate the rule if it transmits 
a proprietary order to a securities 
exchange before a customer’s order. 
NASD cannot enumerate all such 
situations at this time because, among 
other things, they may depend on the 
trading rules of a securities exchange 
that trades security futures. 


b. Advertising Rule for Security Futures 


NASD proposes amendments to the 
rule governing communications with 
the public, Rule 2210 (‘‘Advertising 
Rule’) to address security futures. The 
amendments, which are primarily 
contained in proposed Interpretive 
Material, establish advertising standards 
that are similar but not identical to the 
standards for options. The proposed 
rule change bases the security futures 
advertising provisions on the general 
advertising rule because NASD believes 
it will be easier for members to follow 
a modification of the general advertising 
rule rather than referring to a stand- 
alone security futures advertising rule. 


Contrary to the requirement that a 
principal approves advertisements and 
sales literature under Rule 2210(b), 
however, the proposed rule specifies 
that advertisements and sales literature 
concerning security futures must be 
approved by a Registered Options and 
Security Futures Principal (Series 4). In 
particular, a General Securities 
Principal (Series 24) is not authorized to 


17 National Futures Association Manual, 4] 9041 
(Vol. 7, No. 2, 2001); <http://www.nfa.futures.org/ 
compliance/manual/M11Interp_41.html>. 
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approve advertisements and sales 
literature concerning security futures. 

The proposed rule contains a pre-use 
filing requirement for advertisements 
concerning security futures.18 As with 
the pre-use filing requirements for 
options communications, a member 
must file its security futures 
advertisements with NASD’s 
Advertising/Investment Companies 
Regulation Department (‘‘Department’’) 
at least 10 days before the member can 
use the communication.19 Under the 
proposed rule change, the Department 
will review the advertisement and will 
either approve it, disapprove it, or 
specify changes that the firm must make 
to use the communication. 

The proposed rule restricts the 
content of communications, which 
includes advertisements, sales 
literature, and correspondence that are 
not accompanied or preceded by the 
security futures risk disclosure 
statement. Such communications may 
not contain statements of historical 
performance or projections. In addition, 
communications must be limited to 
general descriptions of security futures. 
These restrictions are similar to the 
advertising restrictions for options. 

The proposed rule requires three 
specific disclosures about security 
futures. First, if the communication 
refers to the potential advantages of 
security futures, the communication 
must balance the mention of advantages 
with a reference, in the same degree of 
specificity, about the corresponding 
risks. This requirement of a closely 
balanced presentation of advantages and 
risks is a more exacting standard than is 
contained in NASD’s general standard 
for communications with the public, 
which prohibits exaggerated, 


unwarranted, or misleading statements. — 


See NASD Rule 2210(d)(1)(B). Second, 
the communication must include a 
warning that security futures are not 
suitable for all investors. NASD believes 
that the riskiness of security futures and 
the high leverage involved in these 
products makes security futures 


18 Although many of the provisions of the 
proposed advertising rule for security futures are 
similar to the options advertising rule, the 
definitions of ‘‘options advertisement,” 
“educational material,” and “‘sales literature” differ 
from the definitions that will apply to security 
futures. Because the security futures rule will 
follow NASD’s general advertising rule, the 
definition of “advertisement” is essentially material 
that is disseminated via mass media channels. See 
NASD Rule 2210(a)(1). ‘Sales literature” is defined 
to include circulars, research reports, market letters, 
performance reports or summaries, form letters, 
telemarketing scripts, seminar texts, and reprints or 
excerpts of any other advertisement, sales literature, 
or published article that is distributed or made 
generally available to customers or the public. See 
NASD Rule 2210(a)(2). 

19Jn particular circumstances, the Department 
may allow a shorter period than 10 days for its 
review. 


unsuitable for many investors. Third, 
the proposed rule requires that 
communications state that, upon 
request, the firm will provide 
documents that support any claims, 
comparisons, recommendations, 
statistics, or other technical data used in 
the communication. All three of these 
disclosure requirements are similar to 
the requirements for options 
communications.2° 

Because security futures 
communications will be subject to 
NASD’s general advertising rule, several 
general and specific standards will 
apply to security futures 
communications. Exaggerated, 
unwarranted, or misleading statements 
about security futures are not allowed. 
Communications must be basedon 
principles of fair dealing and good faith 
and should provide a sound basis for ~ 
evaluating the facts in regard to any 
security future. Moreover, no material 
fact or qualification may be omitted if 
the omission, in the light of the context 
of the material presented, would cause 
the communication to be misleading. 
Communications with the public cannot 
contain promises of specific results, 
exaggerated or unwarranted claims or 
unwarranted superlatives, opinions for 
which there is no reasonable basis, or 
forecasts of future events that are 
unwarranted. 

If a communication with the public 
makes a recommendation, the member 
must have a reasonable basis for the 
recommendation and must disclose, if 
applicable, several facts about its 
financial holdings in the issuer of a 
security related to its recommendation. 

The proposed rule change contains 
requirements for sales literature or 
correspondence that contain projections 
or historical performance information. 
These sections are similar to provisions 
in the options advertising rule and also 
are substantially similar to the NFA’s 
requirement regarding communications 
with the public for security futures.?1 


c. Qualifications of Registered Persons 


The securities industry has a wide 
array of qualification examinations that 
registered persons can take to qualify to 
engage in various aspects of the 
securities business. To accommodate 
the introduction of security futures, 
NASD proposes a rule change to modify 
several registration categories. In 
general, where a registration category 
permits an individual to engage in an 
options business, NASD has modified 
the category to permit security futures. 


20 See NASD Rules 2220(d)(2)(A)(i), (ii), 
2220(d)(2)(D)(i). 

21NFA Rule 2—29(j)(12). See Securities Exchange 
Act Release No. 44823 (September 20, 2001) 66 FR 
49439 (September 27, 2001). 


“As part of this change, NASD is working 


with other self-regulatory organizations 
to develop new and revised 
qualification examinations that will test 
applicants on security futures-related 
topics. NASD anticipates that the new 
and revised qualification examinations 
will be completed six months after retail 
trading in security futures commences. 

The proposed rule change broadens 
the following qualifications categories to 
include security futures activities: 

e Registered Options Principal (Series 
4) becomes Registered Options and 
Security Futures Principal 22 

e Limited Principal—General 
Securities Sales Supervisor (Series 9/10) 

e General Securities Representative 
(Series 7) 23 

e Limited Representative—Options 
(Series 42) becomes Limited 
Representative-Options and Security 
Futures.?4 

For persons who currently are 
registered in one of these registration 
categories, or who become registered in 
one of these registration categories prior 
to the implementation of new 
examinations addressing security 
futures, NASD is instituting a firm- 
element continuing education 
requirement. NASD will require each 
registered person (or persons that take 
certain qualification examinations prior 
to such examinations being updated to 
include security futures questions) to 
complete a firm-element continuing 
education program on security futures 
prior to conducting a business in 
security futures. NASD will, pursuant to 
NASD Rule 1120(b)(4), specify the 
content of the continuing education 
program.25 


22 The proposed rule change also deletes a few 
outdated concepts from the provisions of Rule 
1022(f). These ilies are unrelated to security 
futures. 

23 Specifically, a Series 43 examination will be 
offered for registered representatives wishing to 
engage in a security futures business. Once the 
Series 43 is developed, new applicants will choose 
to take only the Series 7, or, if they intend to engage 
in security futures business, the Series 7 and Series 
43 examination. After the Series 43 examination is 
developed, persons taking only the Series 7 will not 
be permitted to engage in a security futures 
business. Completing a firm-element continuing 
education program will be an option available only 
for persons that are registered as a general securities 
representative before the Series 43 examination 
becomes available. 

24 The Series 42 examination has alternative 
prerequisite examinations, the Limited 
Representative—Corporate Securities or Limited 
Representative—Government Securities 
examinations. 

25 NASD has not previously specified the content 
of firm-element continuing education and does not 
intend to do so in the future absent extraordinary 
circumstances. The introduction of security futures 
in the United States, however, presents 
extraordinary circumstances because these products 
have been banned from trading here for more than 
19 years. Under these circumstances, NASD has 
concluded that using its authority set forth in Rule 
1120(b)(4) to specify content of the firm element is 
appropriate. 


} 
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NASD’s proposal, in effect, allows 
Registered Options Principals, Limited 
Principals—General Securities Sales 
Supervisors, General Securities 
Representatives, and Limited 
Representatives—Options to be 
“srandfathered” so that they will not be 
required to retake any expanded 
qualification examinations to sell or 
supervise security futures products. The 
“grandfathering” privilege will be 
limited to associated persons who are 
registered as Series 4, 7, 9/10, or 42. 

As an alternative to continuing 
education, or because registered 
personnel will be expanding the scope 
of their securities business, NASD 
anticipates that certain existing 
registrants may take revised 
qualification examinations covering 
security futures. NASD has modified the 
registration categories to provide it with 
the flexibility to accept, for certain 
registration categories, other 
examinations that address security 
futures. For example, if a person has 
passed the Series 7 and subsequently 
takes the revised Series 3 (containing 
questions on security futures), NASD 
does not believe that it should be 
necessary for such person to complete a 
firm-element continuing education 
program as a prerequisite to engaging in 
a security futures business. In that case, 
the successful completion of the revised 
Series 3 demonstrates proficiency in 
security futures products. Once revised 
examinations are developed, NASD will 
announce in a Notice to Members or 
other publication the examinations that 
can be used to demonstrate proficiency 
in security futures for each registration 
category. In response to the SEC staff's 
request that NASD establish a sunset 
date, NASD has selected December 31, 
2006 as a sunset date for the continuing 
education provisions. After that date, 
registrants who have passed a 
qualifications examination that does not 
include security futures, and who have 
not already completed a firm-element 
continuing education program on 
security futures, will be required to 
retake an examination to function in a 
registration category with respect to 
security futures. 

In addition, NASD has amended Rule 
1060(a) to exempt from registration with 
NASD persons associated with a 
member whose functions are related 
solely and exclusively to transactions in 
security futures, provided that such 
persons are registered with a registered 
futures association. The proposed rule 
change recognizes that certain persons 
in a firm that is fully registered as a 
broker/dealer and either an FCM or IB, 


who presently engage solely in a 
commodities business, will seek to 


expand their activities into security 


futures. The proposed rule change is 

necessary to avoid having such person 
be required to register with NASD as a 
representative . NASD believes that so 
long as such individuals are registered 


' with a registered futures association, 


and such person’s securities activities 
are limited solely to security futures, 
there should be no additional 
requirement for such persons to register 
with NASD. As a result of this change, 
for example, a person who is a Series 3 
registered person with the NFA will not 
be required to take the Series 7 or Series 
62 simply because such person intends 
to engage in a security futures business. 


d: Short Sale Restrictions 


The CFMA exempts transactions in 
security futures from the short sale 
provisions of Section 10(a) of the 
Exchange Act.2® To harmonize NASD’s 
rules with the amended short sale 
provision in the Exchange Act, NASD 
proposes to amend the affirmative 
determination provisions of NASD Rule 
3370.27 Rule 3370 generally requires an 
NASD member, prior to accepting a 
short sale order from a customer in any 
security, to make an affirmative 
determination that the member can 
borrow or otherwise provide for 
delivery of the security by the 
settlement date. NASD proposes to 
amend the affirmative determination 
requirement to exempt security futures 
from the application of the rule.28 The 
proposed amendment would eliminate a 
member’s affirmative determination 
obligation with respect to any short sale 
of a security future. 


NASD further proposes to amend the 
definition of “bona fide fully hedged” 
positions to include certain long single 


stock futures positions in connection 


with short positions in the underlying 
stock. The amendment will treat long 
single stock futures positions similar to 
in-the-money call options, which are 
included in the categories of bona fide 
fully hedged positions. 


26 See Section 10(a)(2) of the Act; 15 U.S.C. 
78j(a)(2). 

27 For Nasdaq National Market securities, NASD’s 
rules currently include an additional short sale 
restriction: the bid test. See NASD Rule 3350(a). We 
believe that the bid test has no application to 
security futures, and we are not proposing any 
amendments to Rule 3350. 

28 Currently, the affirmative determination 
requirement of Rule 3370 does not apply to options 
transactions. 


e. Taping Requirement of the 
Supervision Rule 


NASD Rule 3010(b)(2) (the “‘Taping 
Rule”’) requires certain NASD members 
to tape record “all telephone 
conversations between the member’s 
registered persons and both existing and 
potential customers” 2° and maintain 
other special written procedures for 
supervising the telemarketing activities 
of all of its registered persons. NASD 
members become subject to the Taping 
Rule if a certain percentage of their 
registered persons have been employed 
by a disciplined firm within the last 
three years. The Taping Rule prevents 
registered persons who have been 
employed by disciplined firms from 
clustering together at a different firm. A 
disciplined firm is one that, in 
connection with sales practices 
involving the offer, purchase, or sale of 
any security, has been expelled from 
NASD membership, expelled from any 
other securities industry SRO, or is 
subject to an order of the SEC revoking - 
its registration as a broker/dealer. 


In the futures industry, the NFA’s 
taping rule requires NFA members that 
have a certain percentage of associated 
persons who have been employed by 
disciplined firms to tape record 
telephone conversations between 
associated persons and customers. The 
NFA has a three-fold definition of a 
disciplined firm that includes the 
following: (1) The firm has been 
formally charged by either the CFTC or 
NFA with deceptive telemarketing 
practices or promotional material; (2) 
the charges have been resolved; and (3) 
the firm has been closed down and 
permanently barred from the industry as 
a result of those charges.?° 


NASD proposes to broaden the scope 
of its Taping Rule to include FCMs and 
IBs that will be selling security futures 
within the group of intermediaries that 
can potentially meet the definition of a 
disciplined firm. The proposed rule 
change borrows the NFA’s definition of 
a disciplined firm and adds it to NASD’s 
existing definition. 


29 Rule 3010(b)(2)(iii). NASD has pending with 
the Commission a separate proposed rule change to 
Rule 3010(b)(2) that, among other changes, would 
permit firms that become subject to the Taping Rule 
a one-time opportunity to adjust their staffing level 
to fall below the prescribed threshold levels and 
thus avoid application of the Taping Rule. See 
Securities Exchange Act Release No. 46067 (June 
12, 2002), 67 FR 41561 (June 18, 2002). 

30 NFA Rule 2-9: Enhanced Supervisory 
Requirements—Interpretive Notice. 
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f. Qualifications of Job Applicants 


NASD Rule 3010(e) provides that 
members have a responsibility to 
investigate the good character, business 
repute, qualifications, and experience of 
a job applicant before the member 
applies to register that applicant with 
NASD. When the job applicant 
previously has been registered with 
NASD, the member must obtain a copy 
of the applicant’s Uniform Termination 
Notice of Securities Industry 
Registration (Form U-5) that was filed 
by the applicant’s most recent member 
employer. 

NASD proposes to add a requirement 
that would apply when a job applicant 
has been most recently employed by an 
FCM or an JIB that is registered to trade 
securities futures, meaning the FCM or 
IB has notice-registered with the SEC 
pursuant to section 15(b)(11) of the 
Act.31 In such a case, the hiring firm 
would be required to review a copy of 
CFTC Form 8-T, Notice of Termination 
of Associated Person, NFA Associate, 
Branch Office Manager, Designated 
Supervisor or Principal. The Form 8-T 
asks for the same types of information 
as does the Form U-5. 


The purpose of this proposed 
amendment is to modify an NASD 
member’s obligation to review a job 
applicant’s employment experience to 
include an applicant’s experience while 
with a notice-registered broker/dealer. 
An individual’s experience at such a 
firm may bear on his or her fitness to be 
sponsored by an NASD member. NASD 
anticipates that NASD members will be 
able to review the CFTC Form 8-T by 
requesting it from the applicant or the 
applicant’s previous employer. 


NASD is also amending Rule 3010(e) 
to provide members with greater 
flexibility in complying with its | 
requirements. Currently, Rule 3010(e) 
requires members to obtain actual 
copies of the Form U-5 and 
amendments. When NASD replaced the 
Legacy Central Registration Depository 
(“CRD”) system with Web CRD*™ in 
August 1999, members received the 
ability to review Form U-—5s and 
amendments via an internet connection. 
The Web CRD system allows members, 
with the applicant’s consent, to review 
the Form U-5 by using a pre-hire search 
function. The proposed rule change 
recognizes the ability of members to use 
the advanced functionality of Web CRD 
to review Form U—5s. Members, 
however, will be expected to be able to 
demonstrate compliance with the Rule. 


31 Securities Exchange Act Release No. 44730, 66 
FR 45138 (August 27, 2001}. 


g. Front Running Policy 


NASD’s front running policy, IM— 
2110-3, prohibits members and 
associated persons frora trading options 
or an underlying security when they 
have material, non-public market 
information concerning an imminent 
block transaction in the underlying 
security or in the overlying option. The 
front running policy applies to 
member’s proprietary accounts, 
accounts in which a member or an 
associated person has an interest, 
discretionary accounts, and—when the 
member or a person associated with a 
member shares material, non-public 
market information with a customer— 
the customer’s account. 

NASD proposes to amend the front 
running policy to include security 
futures by having the rule apply to 
security futures in the same manner that 
it applies to options. For example, when 
a member has material, non-public 
market information concerning an 
imminent block transaction in a stock, 
the member will not be able to trade the 
single-stock future overlying that stock 
in its proprietary account, other 
accounts in which it has an interest, or 
discretionary accounts. The purpose of 
this proposed amendment is to prohibit 
broker/dealers from trading security 
futures at a profit when they have 
material, non-public market information 
concerning a stock or from trading a 
stock at a profit when they have 
material, non-public market information 
concerning a security future. Once the 
material, non-public market information 
has been made publicly available, 
however, the restrictions of the front 
running policy will no longer apply. 


h. Transactions for or by Associated 
Persons 


NASD Rule 3050 requires associated 
persons who seek to open accounts or 
place securities orders with an NASD 
firm that is not their employer to notify 
both their employer firm and the 
executing firm before they engage in 
such actions. This rule allows NASD 
firms to monitor the securities activities 
of their employees for the purpose of 
complying with several securities laws 
and regulations. NASD proposes to 
broaden the scope of the rule to require 
associated persons to notify their 
employer firm when they open an 
account with an FCM or IB that is 
registered to trade security futures. 


2. Statutory Basis 


NASD believes that the proposed rule 
change is consistent with the provisions 
of section 15A(b)(6) of the Act, which 
requires, among other things, that 


NASD’s rules be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 
NASD believes that these rule changes 
are necessary to implement the 
requirements of the CFMA and to 
establish new regulations that allow 
broker/dealers, FCMs, and IBs to trade 
security futures consistent with the 
CFMA. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 
NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


III. Date Of Effectiveness of the 
Proposed Rule Change And Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 


A. By order approve such proposed rule 
change, or 


A. By order approve such proposed 
rule change, or 

B. institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposal is 
consistent with the Act. Persons making 
written submissions should file six 
copies thereof with the Secretary, SEC, 
450 Fifth Street, NW., Washington, DC 
20549-0609. Copies of the submission, 
all subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
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provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of NASD. All 
submissions should refer to File No. 
SR-NASD-2002-—40 and should be 
submitted by August 8, 2002. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.32 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 02-18142 Filed 7-17-02; 8:45 am] 
BILLING CODE 8010-01-P 


SMALL BUSINESS ADMINISTRATION 
[Deciaration of Disaster #3429] 


State of Indiana; Disaster Loan Areas 


Allen County and the contiguous 
counties of Adams, DeKalb, Huntington, 
Noble, Wells and Whitley in the State of 
Indiana; and Defiance, Paulding and 
Van Wert Counties in the State of Ohio 
constitute a disaster area due to 
damages caused by severe 
thunderstorms, hail and wind that 
occurred on June 26, 2002. Applications 
for loans for physical damage as a result 
of this disaster may be filed until the 
close of business on September 6, 2002, 
and for economic injury until the close 
of business on April 8, 2003, at the 
address listed below or other locally 
announced locations: 

Small Business Administration, Disaster 
Area 2 Office, One Baltimore Place, 
Suite 300, Atlanta, GA 30308. 

The interest rates are: 


For Physical Damage: 

Homeowners with 
available elsewhere 

Homeowners without credit 
available elsewhere 

Businesses with credit avail- 
able elsewhere 

Businesses and non-profit or- 
ganizations without credit 
available elsewhere 

Others (including non-profit 
organizations) with credit 
available elsewhere 

For Economic Injury: Busi- 
nesses and small agricul- 
tural cooperatives without 
credit available elsewhere 


3217 CFR 200.30—3(a)(12). 


The number assigned to this disaster 
for physical damage is 342911 for 
Indiana and 343011 for Ohio. 

The number assigned to this disaster 
for economic injury is 9Q5200 for 
Indiana and 9Q5300 for Ohio. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: July 8, 2002. 
Hector V. Barreto, 
Administrator. 
{FR Doc. 02-—18156 Filed 7—17—02; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster #3428] 


State of Texas; (Amendment #2); 
Disaster Loan Areas 


In accordance with notices received 
from the Federal Emergency 
Management Agency, dated July 6 and 
July 8, 2002, the above numbered 
declaration is hereby amended to 
include Atascosa, Brown, Caldwell, 
Eastland, Frio, Goliad, Gonzales, 
Guadalupe, Karnes, La Salle, Real, 
Taylor, Travis and Wilson Counties in 
the State of Texas as disaster areas due 
to damages caused by severe storms and 
flooding occurring on June 29, 2002 and 
continuing. 

In addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
ceunties may be filed until the specified 
date at the previously designated 
location: Bastrop, Bee, Callahan, 
Coleman, Comanche, De Witt, Dimmit, 
Duval, Erath, Fayette, Fisher, Jones, 
Lavaca, Live Oak, McCulloch, 
McMullen, Mills, Nolan, Palo Pinto, 
Refugio, Runnels, San Saba, 
Shackleford, Stephens, Victoria, Webb 
and Williamson Counties in Texas. All 
other counties contiguous to the above 
named primary counties have been 
previously declared. 

All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is 
September 2, 2002, and for economic 
injury the deadline is April 4, 2003. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: July 9, 2002. 

Becky C. Brantley, 

Acting Associate Administrator for Disaster 
Assistance. 

[FR Doc. 02-18157 Filed 7-17-02; 8:45 am] 
BILLING CODE 8025-01-P 


DEPARTMENT OF STATE 


[Public Notice 4066] 


Culturally Significant Objects Imported 
for Exhibition Determinations: 
“Mondrian (1892-1914): The Path to 
Abstraction” 


AGENCY: Department of State. 
ACTION: Notice. 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, and Delegation of 
Authority No. 236 of October 19, 1999, 
as amended, I hereby determine that the 
objects to be included in the exhibition 
“Mondrian (1892—1914): the Path to 
Abstraction,” imported from abroad for 
temporary exhibition within the United 
States, are of cultural significance. The 
objects are imported pursuant to a loan 
agreement with the foreign owners. I 
also determine that the exhibition or 
display of the exhibit objects at the 
Kimbell Art Museum, Fort Worth, 
Texas, from on or about August 18, 2002 
to on or about December 8, 2002, and at 
possible additional venues yet to be 
determined, is in the national interest. 
Public Notice of these Determinations is 
ordered to be published in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Carol B. 
Epstein, Attorney-Adviser, Office of the 
Legal Adviser, Department of State, 
(telephone: 202/619-6981). The address 
is Department of State, SA—44, 301 4th 
Street, SW., Room 700, Washington, DC 
20547-0001. 


Dated: July 12, 2002. 
Patricia S. Harrison, 


Assistant Secretary for Educational and 
Cultural Affairs, Department of State. 
[FR Doc. 02—18144 Filed 7-17-02; 8:45 am] 
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Corrections 


Federal Register 
Vol. 67, No. 138 


Thursday, July 18, 2002 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF DEFENSE 


Department of the Army, Corps of 
Engineers 


Intent to Hold An Environmental 
Scoping Meeting To Solicit Citizen 
Input Into a Study of an Environmental 
Dredging Project on the Mahoning 
River in Ohio 


Correction 


In notice document 02-17470 
beginning on page 45959 in the issue of 


Thursday, July 11, 2002, make the 
following corrections: 


1. On page 45959, in the third 
column, under ADDRESSES: in the 
ninth line, the e-mail address is 
corrected to read as set forth below, 


2. On page 45959, in the same 
column, under FOR FURTHER 
INFORMATION CONTACT:, in the fifth 
line, “ (412) 395-7213” should read 
(412) 395~7212”. 


3. On the same page, in the same 
column, under the same heading, in the 
sixth line, the e-mail address is 
corrected to read as set forth below, 


4. On page 45960, in the first column, 
in the 15th line, ‘‘dure”’ should read 
“due’’. 

[FR Doc. C2—17470 Filed 7-17-02; 8:45 am] 
BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


26 CFR Part 301 
[TD 9001] 
RIN 1545-BA56 


Disclosure of Return Information to 
Officers and Employees of the - 
Department of Agriculture for Certain 
Statistical Purposes and Related 
Activities 


Correction 


In rule document 02-—15351 beginning 
on page 41621 in the issue of 
Wednesday, June 19, 2002 make the 
following correction: 

On page 41621, in the third column, 
in the ninth line, “(§ 301.6103(j)(5)-(1)” 
should read ‘‘(§ 301.6103(j)(5)—1)”. 


[FR Doc. C2—15351 Filed 7-17-02; 8:45 am] 
BILLING CODE 1505-01-D 
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Department of | 
Housing and Urban 
Development 


24 CER Part 5 


Temporary Assistance for Needy Families 
(TANF) Program; Conforming Changes to 
Annual Income Requirements for HUD’s 

Public Housing and Section 8 Assistance 

Program; Final Rule 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 5 
[Docket No. FR-4635—F-02] 
RIN 2501-AC77 


Temporary Assistance for Needy 
Families (TANF) Program; Conforming 
Changes to Annual Income 
Requirements for HUD’s Public 
Housing and Section 8 Assistance 
Programs 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


SUMMARY: This final rule updates and 
clarifies HUD’s annual income 
requirements for its public housing and 
Section 8 assistance programs. 
Specifically, the final rule clarifies that 
annual income includes payments 
under the Temporary Assistance for 
Needy Families (TANF) program, but 
only to the extent such payments 
qualify as ‘‘assistance’”’ under the TANF 
program regulations issued by the 
Department of Health and Human . 
Services (HHS) and are not otherwise 
excluded under HUD’s regulation. This 
final rule follows publication of an 
April 20, 2001, proposed rule and takes 
into consideration public comments 
received on the proposed rule. After 
careful consideration of the comments, 
HUD has decided to adopt the proposed 
rule without change. 

- DATES: Effective Date: August 19, 2002. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Arnaudo, Senior Programs 
Manager, Department of Housing and 
Urban Development, Office of Public 
and Indian Housing, 451 Seventh Street, 
SW, Room 4222, Washington, DC 20410; 
telephone (202) 708-0744 (this is not a 
toll-free telephone number). Persons 
with hearing or speech impairments 
may access this number via TTY by 
calling the toll-free Federal Information 
Relay Service at 1-800-877-8339. 


SUPPLEMENTARY INFORMATION: 
I. Background 


On April 20, 2001 (66 FR 20368), 
HUD published a proposed rule to 
update and clarify HUD’s annual © 
income requirements for its public 
housing and Section 8 assistance . 
programs. The changes are intended to 
ensure greater conformity between 
HUD’s annual income requirements and 
the TANF program regulations, and to 
make the annual income requirements 
easier to understand for both program 
participants and public housing 
agencies. 


A. HUD’s Annual Income Requirements 


HUD’s regulations at 24 CFR part 5, 
subpart F, establish requirements 
governing the determination of annual 
income of families who apply for, or 
receive assistance under, the Section 8 
and public housing programs. The HUD 
regulations define “annual income” to 
mean all amounts, monetary or not, 
which: 

(1) Go to, or on behalf of, the family 
head or spouse (even if temporarily 
absent) or to any other family member; 

(2) Are anticipated to be received 
from a source outside the family during 
the upcoming 12 month period; and 

(3) Are not excluded under § 5.609(c). 

Section 5.609(b)(6) establishes the 
requirements determining the amount of 
income when the welfare assistance 
payment includes an amount 
specifically designated for shelter and 
utilities that is subject to adjustment by 
the welfare assistance agency in 
accordance with the actual costs of 
these items. The term “welfare 
assistance”’ is defined at § 5.603. 
Specifically, this term is defined to 
mean “‘[w]elfare or other payments to 
families or individuals, based on need, 
that are made under programs funded, 
separately or jointly, by Federal, State, 
or local governments.” 


B. “‘Assistance’’ Under the Temporary 
Assistance for Needy Families (TANF) 
Program 


HUD’s definition of “welfare 
assistance” at § 5.603 includes 
assistance provided under the 
Temporary Assistance for Needy 
Families (TANF) program. The TANF 
block grant program replaced the 
existing welfare program known as Aid 
to Families with Dependent Children 
(AFDC), which provided cash assistance 
to needy families on an entitlement 
basis. It also replaced the related 
programs known as the Job 
Opportunities and Basic Skills Training 
program (JOBS) and Emergency 
Assistance (EA). 


II. HUD’s Proposed Rule 


On April 20, 2001, HUD published a 
proposed rule that would make two 
changes designed to clarify the 
relationship between HUD’s annual 
income requirements for its Section 8 
and public housing programs, and the 
TANF program definition of 
“assistance.” First, the rule would 
clarify that the term “‘welfare 
assistance,” for purposes of calculating 
annual income, includes TANF 


_ payments, but only to the extent such 


payments meet the definition of 
“assistance” under 45 CFR 260.31 and 


are not otherwise excluded under 
§ 5.609(c). 

Second, the rule would clarify the 
definition of ‘welfare assistance” at 
§ 5.603. Specifically, the April 20, 2001, 
rule proposed to clarify that welfare 
assistance includes TANF ‘“‘assistance,”’ 
as that term is defined by the HHS 
regulation at 45 CFR 260.31. 

HUD proposed these clarifications to_ 
make the annual income requirements 
easier to understand for program 
participants and public housing 
agencies. The amendments were also 
designed to ensure greater conformity 
between the annual income 
requirements and the TANF program 
regulations. 


Ill. This Final Rule 


This final rule follows publication of 
the April 20, 2001, proposed rule, and 
takes into consideration the public 
comments received on the proposed 
rule. This final rule adopts the proposed 
rule and makes no changes. 


IV. Discussion of Public Comments on 
the April 20, 2001, Proposed Rule 


The public comment period on the 
April 20, 2001, proposed rule closed on 
June 19, 2001. HUD received three 
comments, two from public housing 
agencies (PHAs) and one from a 
nonpartisan research organization. 

This section of the preamble presents 
a summary of the significant issues 
raised by the public commenters on the 
April 20, 2001, proposed rule and 
HUD’s responses to these comments. 

One commenter wrote to express 
support for the proposed change to the 
definition of the term “welfare 
assistance” to include the TANF 
program definition of ‘‘assistance” 
under HHS regulation 45 CFR 260.31. 
The commenter wrote that the proposed 
changes will reduce conflicting 
interpretations of ‘‘welfare assistance” 
given to families who receive both 
TANF and housing assistance. 

Comment: Modification to exclude 
TANF-funded food assistance for legal 
immigrants. One commenter, who 
expressed support for the proposed rule, 
recommended one modification to the 
proposed rule. The suggested 
modification was to exclude TANF- 
funded food assistance for legal 
immigrants that some states have 
chosen to provide after the 1996 
restrictions. 

HUD Response: HUD declines to 
adopt the suggestion to specifically 
exclude this type of assistance. The 
purpose of this rule is to clarify the 
relationship between HUD’s annual 
income requirements for assisted 
housing purposes and the TANF 
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program definition of assistance, not to 
add additional exclusions to the 
definition of annual income. The rule 
provides that annual income includes 
TANF payments, but only to the extent 
such payments meet the definition of 
“assistance” under regulations 
promulgated by HHS at 45 CFR 260.31, 
and are not otherwise excluded under 
24 CFR 5.609(c). Therefore, if a specific 
type of assistance does not meet the 
definition of assistance under the TANF 
regulation, then it would be excluded 
for HUD purposes. 

Comment: HUD should clarify the 
interaction of the revised définition of 
“welfare assistance” with existing rules. 
The commenter suggested that HUD 
clarify the interaction of the revised 
definition of ‘welfare assistance” with 
existing rules on exclusions from 
income. In addition, the clarification 
should be included in the preamble to 
the final rule as well as in the 
implementing instructions. 

HUD Response: The preamble to the 
proposed rule clarified that “welfare 
assistance” included TANF payments, 
but only to the extent such payments 
meet the definition of ‘“‘assistance”’ 
under 45 CFR 260.31 and are not 
otherwise excluded under 24 CFR 
5609(c). This is also reflected in the 
revised regulation at 24 CFR 
5.609(b)(6)(i)(B). HUD believes that this 
language is sufficient to address the 
interaction of the revised definition of 
“welfare assistance” with existing 
regulations. As a result, HUD has not 
adopted this suggestion. 

Comment: HUD should give specific 
examples (without limitation) of the 
types of common TANF payments that 
would be excluded from income by the 
new rule. The commenter used as an 
example that the proposed rule would 
exclude TANF funded one-time 
payments such as utility arrears, 
because such one-time or short-term 
payments are excluded from the TANF 
definition of assistance. The commenter 
would like to see other specific 
examples of payments that are 
excluded. 

HUD Response: HUD has not adopted 
this suggestion. HUD will not give 
specific examples within the regulation. 
The TANF program regulations are 
discussed in the preamble, and will 
only be referenced by citation in the 
HUD regulations. It is important that 
PHAs and local TANF agencies work 
closely if there are questions related to 
interpretation of HUD or TANF 
regulations. HUD will also consider 
developing additional guidance on this 
subject which would be available on the 
HUD website and in future issuances. 


Comment: The proposed rule also 
invited comments on the utility of 
HUD’s previous guidance (PIH 2000-11) 
on the development of cooperative 
agreements between PHAs and welfare 
offices, and on whether other guidance 
and training is needed to further public 
housing and welfare coordination. One 
commenter thought it would be helpful 
to request that PHAs, on a voluntary 
basis, submit to HUD copies of 
cooperative agreements to share ideas 
with other PHAs. Further, the 
commenter suggested that there is a 
great need for further guidance and 
training for PHAs and welfare agencies 
on areas of beneficial coordination such 
as Family Self-Sufficiency (FSS), 
earnings disregards and other rent-based 
work incentives, Section 3 
requirements, etc. 


HUD Response: HUD appreciates the 
comments and will take them into 
consideration. 


Comment: The proposed clarification 
does not shew the exclusions as defined 
under the new definition of ‘Welfare 
Assistance.’’ One commenter noted that 
the “welfare assistance” definition 
underwent a change in the year 2000, 
which excluded (for the purposes of the 
FSS program only) the following: 


(1) Amounts solely directed to meet 
housing expenses. 


(2) Amounts for health care. 


(3) Food stamps and emergency rental 
and utilities assistance. 


(4) SSI, SSDI, or Social Security. 


The commenter wrote that HUD’s 
proposed clarification does not show 
any of the above line items as being 
excluded. The commenter stated, 
“‘welfare assistance, if once again 
included in the above items, may cause 
many families who are moving toward 
self sufficiency to be derailed.’’ The 
commenter would like to see these 
items remain excluded from the 
definition of ‘‘welfare assistance” for the 
FSS program. 


HUD Response: The definition for 
“welfare assistance” for purposes of the 
FSS program only (24 CFR 984.103) was 
changed by the final rule (Changes to 
Admission and Occupancy 
Requirements in the Public Housing and 
Section 8 Housing Assistance Programs, 
published in the Federal Register on 
March 29, 2000 (65 FR 16692)), to refer 
only to,cash maintenance payments for 
ongoing basic needs, funded under 
Federal or State welfare programs such 
as the TANF program. This definition, 
for purposes of the FSS program only, 
remains unchanged and is not affected 
by this final rule. 


V. Findings and Certifications 
Environmental Impact 


This final rule involves the 
discretionary establishment of income 
limits and exclusions with regard to 
eligibility for or calculation of HUD 
housing assistance or rental assistance, 
which does not constitute a 
development decision that affects the 
physical condition of specific project 
areas or building sites. Accordingly, 
under 24 CFR 50.19(c)(6), this rule is 
categorically excluded from 
environmental review under the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321). 


Impact on Small Entities 


The Secretary, in accordance with the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) has reviewed and approved this 
rule and in so doing certifies that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. There are no 
anti-competitive discriminatory aspects 
of the rule with regard to small entities, 
and there are no unusual procedures 
that would need to be complied with by 
small entities. 


Executive Order 13132, Federalism 


Executive Order 13132 (entitled 
“Federalism’’) prohibits an agency from 
publishing any rule that has federalism 
implications if the rule either imposes 
substantial direct compliance costs on 
State and local governments and is not 
required by statute, or the rule preempts 
State law, unless the agency meets the 
consultation and funding requirements 
of Section 6 of the Executive Order. This 
rule would not have federalism 
implications and would not impose 
substantial direct compliance costs on 
State and local governments or preempt 
State law within the meaning of the 
Executive Order. 


Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (2 U.S.C. 1531- 
1538) establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments, and the private 
sector. This rule would not impose any 
Federal mandates on any State, local, or 
tribal governments, or the private sector 
within the meaning of the Unfunded 
Mandates Reform Act of 1995. 


Catalog of Federal Domestic Assistance 
Numbers 


The Catalog of Federal Domestic 
Assistance numbers for these programs 
are 14.850 and 14.871. 
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List of Subjects in 24 CFR Part 5 


Administrative practice and 
procedure, Aged, Claims, Drug abuse, 
Drug traffic control, Grant programs— 
housing and community development, 
Grant programs—Indians, Individuals 
with disabilities, Loan programs— 
housing and community development, 
Low and moderate income housing, 
Mortgage insurance, Pets, Public 
housing, Rent subsidies, Reporting and 
recordkeeping requirements. 

Accordingly, for the reasons described 


in the preamble, 24 CFR part 5 is 
amended as follows: 


PART 5—GENERAL HUD PROGRAM 
REQUIREMENTS; WAIVERS 


1. The authority citation for 24 CFR 
part 5 continues to read as follows: 


Authority: 42 U.S.C. 3535(d), unless 
otherwise noted. 


Subpart F—Section 8 and Public 
Housing; Family Income and Family 
Payment; Occupancy Requirements 
for Section 8 Project-Based Assistance 


2. The authority citation for subpart F 
continues to read as follows: 


Authority: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, and 3535(d). 


3. In § 5.603(b), revise the definition 
of “Welfare assistance” to read as 
follows: 


§5.603 Definitions. 


* * * * 


fis) 


Welfare assistance. Welfare or other 
payments to families or individuals, 
based on need, that are made under 
programs funded, separately or jointly, 
by Federal, State or local governments 
(including assistance provided under 
the Temporary Assistance for Needy 
Families (TANF) program, as that term 
is defined under the implementing 
regulations issued by the Department of 
Health and Human Services at 45 CFR 
260.31). 


* * * * * 


4. Revise § 5.609(b)(6) to read as 
follows: 


§5.609 Annual income. 
* * * * 


(b) 
(6) Welfare assistance payments. 


(i) Welfare assistance payments made 
under the Temporary Assistance for 
Needy Families (TANF) program are 
included in annual income only to the 
extent such payments: 


(A) Qualify as assistance under the 
TANF program definition at 45 CFR 
260.31; and 

-(B) Are not otherwise excluded under 
paragraph (c) of this section. 

(ii) If the welfare assistance payment 
includes an amount specifically 
designated for shelter and utilities that 
is subject to adjustment by the welfare 
assistance agency in accordance with 
the actual cost of shelter and utilities, 
the amount of welfare assistance income 
to be included as income shall consist 
of: 

(A) The amount of the allowance or 
grant exclusive of the amount 
specifically designated for shelter or 
utilities; plus 

(B) The maximum amount that the 
welfare assistance agency could in fact 
allow the family for shelter and utilities. 
If the family’s welfare assistance is 
ratably reduced from the standard of 
need by applying a percentage, the 
amount calculated under this paragraph 
shall be the amount resulting from one 
application of the percentage. 


* * * * * 
Dated: July 8, 2002. 
Mel Martinez, 
Secretary. 
[FR Doc. 02-18051 Filed 7-17-02; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 17 
[Docket No. FR-4711-F-02] 
RIN 2501-AC85 


Administrative Wage Garnishment 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


SUMMARY: This final rule implements 
the authority established under the Debt 
Collection Improvement Act of 1996 
(DCIA) for HUD to collect the 
Department’s past due indebtedness 
through administrative wage 
garnishment. The final rule adopts, 
without change, the hearing procedures 
issued by the Department of the 
Treasury implementing administrative 
wage garnishment under the DCIA. This 
final rule applies only to individuals 
who are not Federal employees. The 
final rule amends procedures for the 
collection of claims to conform to HUD 
regulations to applicable provisions of 
the DCIA. This final rule follows 
publication of a March 8, 2002, 
proposed rule. There were no comments 
on the proposed rule, and HUD is 
adopting the proposed regulatory 
amendments, with minor technical 
corrections, but no substantive change. 
DATES: Effective Date: August 19, 2002. 
FOR FURTHER INFORMATION CONTACT: 
Samuel B. Rothman, Senior Attorney, 
Office of General Counsel, Room 9253, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410; telephone (202) 
708—4184 (this is not a toll-free 
number). Hearing and speech-impaired 
persons may access this number via 
TTY by calling the Federal Information 
Relay Service at 1-800-877-8339. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Since 1984 HUD has had regulations 
(subpart C of 24 CFR part 17) that 
govern various types of administrative 
offset (i.e., offset conducted 
administratively rather than through a 
court of record). These regulations, 
issued pursuant to the Debt Collection 
Act of 1982 (31 U.S.C. 3701 et seq.) and 
the Federal Claims Collection 
Standards, were promulgated jointly by 
the General Accounting Office and the 
Department of Justice (4 CFR parts 
101-105). 

In 1996, Congress enacted the Debt 
Collection Improvement Act of 1996 
(Pub. L. 104-134, 110 Stat. 1321-1358, 
approved April 26, 1996) (DCIA), which 
amended the Debt Collection Act of 


1982. Section 31001(0) of the DCIA 
authorizes collection of Federal agency 
debt by administrative wage 
garnishment (section 31001(0) is 
codified at 31 U.S.C. 3720D). The DCIA 
authorizes Federal agencies to garnish 
up to 15% of the disposable pay ofa 
debtor to satisfy delinquent non-tax debt 
owed to the United States. Prior to the 
enactment of the DCIA, agencies were 
required to obtain a court judgment 
before garnishing the wages of non- 
Federal employees. 

The DCIA directed the Secretary of 
the Treasury to issue implementing 
regulations (see 31 U.S.C. 3720D(h)). On 
May 6, 1998 (63 FR 25136), the 
Department of the Treasury published a 
final rule implementing the statutory 
administrative wage garnishment 
requirements at 31 CFR 285.11. 
Paragraph (f) of 31 CFR 285.11 provides 
that “‘[algencies shall prescribe 
regulations for the conduct of 
administrative wage garnishment 
hearings consistent with this section or 
shall adopt this section without change 
by reference.” 

On March 8, 2002, HUD published a 
proposed rule (67 FR 10818) to 
implement the authority established 
under the DCIA for HUD to collect the 
Department’s past due indebtedness 
through administrative wage 
garnishment. The March 8, 2002, rule 
proposed to adopt, without change, the 
hearing procedures issued by the 
Department of the Treasury 
implementing administrative wage 
garnishment under the DCIA and to 
amend procedures for the collection of 
claims to conform to HUD regulations to 
applicable provisions of the DCIA. The 
March 8, 2002, rule also proposed to 
amend HUD’s regulations at 24 CFR part 
17, subpart C, to adopt 31 CFR 285.11 
in its entirety and to establish a new 
§ 17.170 that would contain a cross- 
reference to 31 CFR 285.11 and would 
provide that, to the extent situations 
arise that are not covered by 31 CFR 
285.11, those situations would be 
governed by the HUD hearing 
procedures in 24 CFR part 26, subpart 


A. 

Additionally, the March 8, 2002, rule 
proposed to amend the existing 
regulations that govern income tax 
refund offset to include offset against 
other eligible Federal payments. Under 
the DCIA the Treasury Department 
serves as a coordinator for Federal debt 
collection through its Treasury Offset 
Program and HUD’s rule proposed to 
recognize that status by adding the 
phrase ‘‘and the Department of the 
Treasury” immediately after references 


‘to the IRS in the existing regulations. 


The proposed rule advised that it would 


apply only to individuals who are not 
federal employees. 


Il. This Final Rule 
This final rule adopts the proposed 


change made to HUD’s regulations at 24 — 


CFR part 17, subpart C to adopt 31 CFR 
285.11 in its entirety. The public 
comment period for the proposed rule 
closed on May 7, 2002. HUD did not 
receive any public comments on the 
proposed rule. As a result, with the 
exception of making minor technical 
corrections, HUD is adopting the March 
8, 2002, proposed rule without change. 


Technical Corrections 


The Department is correcting 
references in the rule to better reflect the 
transition of the Tax Refund Offset 
Program (TRO) of the Internal Revenue 
Service (IRS) to the Treasury Offset 
Program (TOP) of the Department of 
Treasury. Accordingly, in the rule, HUD 
substitutes ‘“‘Department of the 
Treasury” for “IRS” since TOP replaced 
TRO and agencies no longer certify 
delinquent debts to the IRS nor provide 
any direct notice or certification to IRS 
regarding tax refund offsets. 


Ill. Findings and Certifications 
Impact on Small Entities 


The Secretary, in accordance with the 


Regulatory Flexibility Act (5 U.S.C. 
605(b)), has reviewed and approved this 
final rule, and in so doing certifies that 
this final rule does not have a 
significant economic impact on a 
substantial number of small entities. 
Although many small employers will be 
subject to the requirements of this final 
rule, the requirements will not have a 
significant economic impact on these 
entities. Employers of delinquent 
debtors must certify certain information 
about the debtor such as the debtor’s 
employment status and earnings. This 
information is contained in the 


employer’s payroll records. Therefore, it . 


will not take a significant amount of 
time or result in a significant cost for an 
employer to complete the certification 
form. Even if an employer is served 
withholding orders on several 
employees over the course of a year, the 
cost imposed on the employer to 
complete the certifications would not 
have a significant economic impact on 
an entity. Employers are not required to 
vary their normal pay cycles in order to 
comply with a withholding order issued 
pursuant to this final rule. 


Environmental Impact 
In accordance with 24 CFR 50.19(c)(1) 
of the Department’s regulations, this 


final rule does not direct, provide for 
assistance or loan and mortgage 
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insurance for, or otherwise govern or 
regulate, real property acquisition, 
disposition, leasing, rehabilitation, 
alteration, demolition, or new 
construction, or establish, revise, or 


~ provide for standards for construction or 


construction materials, manufactured 
housing, or occupancy. Therefore, this 
final rule is categorically excluded from 
the requirements of the National 
Environmental Policy Act (42 U.S.C. 
4321 et seq.). 


Executive Order 13132, Federalism 


Executive Order 13132 (entitled 
“Federalism”’) prohibits an agency from 
publishing any rule that has federalism 
implications if the rule either imposes 
substantial direct compliance costs on 
State and local governments and is not 
required by statute, or the rule preempts 
State law, unless the agency meets the 
consultation and funding requirements 
of section 6 of the Executive Order. This 
final rule does not have federalism 
implications and does not impose 
substantial direct compliance costs on 
State and local governments or preempt 
State law within the meaning of the 
Executive Order. 


Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 establishes 
requirements for Federal agencies to 
assess the effects of their regulatory 
actions on State, local, and tribal 
governments and the private sector. 
This rule would not impose a Federal 
mandate on any State, local, or tribal 
government, or on the private sector, 
within the meaning of the Unfunded 
Mandates Reform Act of 1995. 


List of Subjects in 24 CFR Part 17 


Administrative practice and 
procedure, Claims, Government 
employees, Income taxes, Wages. 


Accordingly, for the reasons described 


in the preamble, HUD amends 24 CFR 
part 17 as follows: 


PART 17—ADMINISTRATIVE CLAIMS 


1. The authority citation for 24 CFR 
part 17, subpart C is revised to read as 
follows: 


Authority: 5 U.S.C. 5514; 31 U.S.C. 3701, 
3711, 3716—3720E; and 42 U.S.C. 3535(d). 


2. The undesignated center heading 
immediately preceding § 17.150 is 
revised to read as follows: 


IRS Tax Refund and Federal Payment 
Offset Provisions and Administrative 
Wage Garnishment 


3. Revise § 17.150 to read as follows: 


§17.150 Scope. 

(a) The standards set forth in 
§§ 17.150 through 17.161 are the 
Department’s procedures for requesting 
the Department of the Treasury to offset 
Federal payments due debtors who have 
a past-due debt obligation to the 
Department. These procedures apply to 
the collection of debts under common 
law, 31 U.S.C. 3716 or other statutory 
authority. 

(b) The Secretary will use the 
Department of the Treasury’s Federal 
payment offset to collect claims which 
are certain in amount, past due and 
legally enforceable, and which are 
eligible for tax refund or Federal 
payment offset under regulations issued 
by the Secretary of the Treasury. 

(c) The Secretary will report debts to 
the Department of the Treasury for the 
purpose of using the offset procedures 
described in §§ 17.150 through 17.161. 
Debts of less than $100.00, exclusive of 
interest and other charges, will not be 
reported. 

(d) If not legally enforceable because 
of lapse of statute of limitations but 
otherwise valid, the debt will be 
reported to the IRS as a cancelled debt 
on Form 1099C. (Form 1099C is an 
information return which Government 
agencies file with the IRS and the 
Department of the Treasury to report 
forgiven debt, and the forgiven amount 
is considered income to the taxpayer.) 
(See § 17.159.) 

4. Amend § 17.151 by revising the 
introductory text and paragraph (b) to 
read as follows: 


§17.151 Notice requirements before 
offset. 


A request for deduction from a 
Federal payment will be made only after 
the Secretary makes a determination 
that an amount is owed and past due 
and provides the debtor with 65 
calendar days written notice. This 
Notice of Intent will state: 

(b) That unless the debt is repaid 
within 65 days from the date of the 
Notice, the Secretary intends to collect 
the debt by requesting the Department 
of Treasury to reduce any amounts 
payable to the debtor by an amount 
equal to the amount of the debt and all 
accumulated interest and other charges; 
* * * * * 


5. Amend § 17.153 by revising 
paragraph (c) to read as follows: 


§17.153 Determination of the 
Administrative Judge. 
* * 2 * * 

(c) If the Administrative Judge’s 
decision affirms that all or part of the 


debt is past due and legally enforceable, 
the Secretary will notify the Department 
of the Treasury after the Administrative 
Judge’s determination has been issued 
under paragraph (a) of this section and 
a copy of the determination is received 
by the Department’s Chief Financial 
Officer. No referral will be made to the 
IRS or the Department of the Treasury 
if review of the debt by the 
Administrative Judge reverses the initial 
decision that the debt is past due and 
legally enforceable. 


6. Amend § 17.154 by revising 
paragraph (a) to read as follows: 


§17.154 Postponements, withdrawals and 
extensions of time. 


(a) Postponements and withdrawals. 
The Secretary may, for good cause, 
postpone or withdraw referral of the 
debt to the Department of Treasury. (For 
example, a delay in the mail between 
the debtor and the Secretary could 
normally warrant a postponement; a 
mathematical error or computer 
malfunction could be the reason for a 
withdrawal.) 


* * * * * 


7. Revise § 17.156 to read as follows: 
§17.156 Stay of offset. 


If the debtor timely notifies the 
Secretary that he or she is exercising a 
right described in § 17.152(a) and timely 
submits evidence in accordance with 
§ 17.152(b), any notice to the IRS or the 
Department of the Treasury will be 
stayed until the issuance of a written 
decision by the Administrative Judge 
which determines that a debt or part of 
a debt is past-due and legally 
enforceable. 


8. Revise § 17.157 to read as follows: 


§17.157 Application of offset funds: 
Single debt. 


If the debtor does not-timely notify 
the Secretary that he or she is exercising 
a right described in § 17.152, the 
Secretary will notify the Department of 
the Treasury of the debt no earlier than 
65 calendar days from the date of the 
Department’s Notice of Intent, and will 
request that the amount of the debt be 
offset against any amount payable by the 
Department of the Treasury as a Federal 
payment. Normally, recovered funds 
will be applied first to costs of 
collection, then to any special charges 
provided for in HUD regulations or 
contracts, then to interest and finally, to 
the principal owed by the debtor. 


9. Revise § 17.159, including the 
section heading, to read as follows: 
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§17.159 Application of offset funds: 
Federal payment is insufficient to cover 
amount of debt. 

If an offset of a Federal payment is 
insufficient to satisfy a debt, the 
Secretary will continue the certification 
to the Department of the Treasury to 
collect further on the debt. If, in the 
following year, the debt has become 
legally unenforceable because of the 
lapse of the statute of limitations, the 
debt will be reported to the IRS as a 
cancelled debt in accordance with 
§ 17.150(d). 

10. Amend § 17.160 by revising the 
section heading and paragraph (a) to 
read as follows: 


§ 17.160 Time limitation for notifying the 
Department of the Treasury to request 
offset of Federal payments due. 

(a) The Secretary may not initiate 
offset of Federal payments due to collect 
a debt for which authority to coilect 
arises under 31 U.S.C. 3716 more than 
10 years after the Secretary’s right to 


collect the debt first accrued, unless 
facts material to the Secretary’s right to 
collect the debt were not known and 
could not reasonably have been known 
by the officials of the Department who 
were responsible for discovering and 
collecting such debts. 

* * * * * 


11. Amend § 17.161 by revising 
paragraph (c) to read as follows: 


§ 17.161 Correspondence with the 
Department. 


* * * * * 


(c) All other correspondence shall be 
addressed to the Department Claims 
Officer, Office of the Chief Financial 
Officer, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW, Washington, DC 20410. 


12. Add new undesignated center 
heading following § 17.161 and add new 
§ 17.170 to read as follows: 


Administrative Wage Garnishment 


§17.170 Administrative wage 
garnishment. 

(a) General. The Secretary may collect . 
a debt by using administrative wage 
garnishment. Regulations in 31 CFR 
285.11 governs collection through 
administrative wage garnishment. To 
the extent situations arise that are not 
covered by 31 CFR 285.11, those 
situations shall be governed by part 26, 
subpart A of this title. 

(b) Hearing official. Any hearing 
required to establish the Secretary’s 
right to collect a debt through 
administrative wage garnishment shall 
be conducted by an Administrative 
Judge of the HUD Board of Contract 
Appeals. 

Dated: July 11, 2002. 

Mel Martinez, 

Secretary. 

[FR Doc. 02-18052 Filed 7-17-02; 8:45 am] 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT JULY 18, 2002 


AGENCY FOR 

INTERNATIONAL 

DEVELOPMENT 

Federal claims collection; 
published 7-18-02 

AGRICULTURE 

DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Exportation and importation of 
animals and animal 
products: 

Foot-and-mouth disease; 
disease status change— 
Greece; published 7-3-02 

AGRICULTURE 
DEPARTMENT 

Farm Service Agency 
Special programs: 

Guaranteed loans; 
limitations on amount; 
published 6-18-02 

ENVIRONMENTAL 
PROTECTION AGENCY 
Hazardous waste: 

Project XL program; site- 
specific projects— 
Maplewood and King 

George Landfills; VA; 
published 7-18-02 
Pesticides; tolerances in food, 

animal feeds, and raw 
agricultural commodities: 

Indoxacarb; published 7-18- 
02 

Superfund program: 

National oil and hazardous 
substances contingency 
plan— 

National priorities list 
update; published 7-18- 
02 


HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 
related products: 
Diclazuril and bacitracin 
methylene disalicylate; 
published 7-18-02 
NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 


Organization, functions, and 
authority delegations: 
Assistant Administrator for 

Public Affairs; published 
7-18-02 


PERSONNEL MANAGEMENT 
OFFICE 
Health benefits, Federal 
employees: 
CHAMPVA, TRICARE, or 
TRICARE-for-Life eligibles’ 
enrollment suspension; 
published 6-18-02 
TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Ports and waterways safety: 
Captain of the Port Detroit 
Zone, MI; security zone; 
published 7-18-02 
TRANSPORTATION 
DEPARTMENT 


Federal Aviation 


Administration 

Airworthiness directives: 
Boeing; published 6-13-02 

TRANSPORTATION 

DEPARTMENT 

National Highway Traffic 


Safety Administration 


Motor vehicle safety 
standards: 


Occupant crash protection— 


- Head impact protection; 
published 6-18-02 


TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 


Relief from joint and several 
liability; published 7-18-02 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 


Tobacco inspection: 
Mandatory grading; producer 
referenda; comments due 
by 7-22-02; published 5- 
23-02 [FR 02-12892] 
AGRICULTURE 
DEPARTMENT 


Animal and Plant Health 
Inspection Service 


Exportation and importation of 
animals and animal 
products: 


Cooked meat and meat 
products imported from 
regions where rinderpest 
or foot-and-mouth disease 
exists; comments due by 
7-22-02; published 5-22- 
02 [FR 02-12809] 

Hawaiian and territorial 
quarantine notices: 


Fruits and vegetables from 
Hawaii; comments due by 
7-22-02; published 5-22- 

02 [FR 02-12810] 


COMMERCE DEPARTMENT 

National Oceanic and 

Atmospheric Administration 

Fishery conservation and 
management: 

Atlantic coastal fisheries 
cooperative 
management— 
Horseshoe crabs; 

comments due by 7-24- 
02; published 7-9-02 
[FR 02-17044] 

Atlantic highly migratory 
species— 

Atlantic bluefin tuna; 
comments due by 7-24- 
02; published 6-27-02 
[FR 02-16264] 

Magunuson-Stevens Act 
provisions— 

Domestic fisheries; 
exempted fishing 
permits; comments due 
by 7-25-02; published 
7-10-02 [FR 02-17332] 

Domestic fisheries; 
general provisions; 
comments due by 7-24- 
02; published 7-9-02 
[FR 02-17155] 

Northeastern United States 
fisheries— 

Atlantic deep-sea red 
crab; comments due by 
7-23-02; published 6-20- 
02 [FR 02-15595] 

West Coast States and 
Western Pacific 
fisheries— 

Coastal pelagic species; 
comments due by 7-26- 
02; published 7-11-02 
[FR 02-17463] 

Sablefish; comments due 
by 7-24-02; published 
6-24-02 [FR 02-15884] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States; air quality planning 

purposes; designation of 

areas: 

Arizona; comments due by 
7-26-02; published 6-26- 
02 [FR 02-16104] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States; air quality planning 

purposes; designation of 

areas: 

Arizona; comments due by 
7-26-02; published 6-26- 
02 [FR 02-16105] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 


promulgation; various 

States; air quality planning 

purposes; designation of 
areas: 

Arizona; comments due by 
7-26-02; published 6-26- 
02 [FR 02-16143] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 

Arizona; comments due by 
7-26-02; published 6-26- 
02 [FR 02-16144] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

California; comments due by 
7-24-02; published 6-24- 
02 [FR 02-15723] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
California; comments due by 

7-24-02; published 6-24- 
02 [FR 02-15722] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

California; comments due by 
7-25-02; published 6-25- 
02 [FR 02-15871] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

California; comments due by 
7-25-02; published 6-25- 
02 [FR 02-15872] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

California; comments due by 
7-26-02; published 6-26- 
02 [FR 02-16033] 

Idaho; comments due by 7- 
26-02; published 6-26-02 
{FR 02-16139] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 

plans; approval and 

promulgation; various 

States: 

Idaho; comments due by 7- 
26-02; published 6-26-02 
[FR 02-16140] 
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ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

Louisiana; comments due by 
7-22-02; published 6-20- 
02 [FR 02-15453} 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

Louisiana; comments due by 
7-22-02; published 6-20- 
02 [FR 02-15454] 

North Carolina; comments 
due by 7-24-02; published 
6-24-02 [FR 02-15876] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

Pennsylvania; comments 
due by 7-26-02; published 
6-26-02 [FR 02-16036] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

Pennsylvania; comments 
due by 7-26-02; published 
6-26-02 [FR 02-16037] 

Air quality planning purposes; 
designation of areas: 

Louisiana; comments due by 
7-24-02; published 6-24- 
02 [FR 02-15713] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 

Polymers; comments due by 
7-23-02; published 5-24- 
02 [FR 02-12974] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 

Trifloxystrobin; comments 
due by 7-22-02; published 
5-22-02 [FR 02-12850] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Water pollution; effluent 
guidelines for point source 
categories: 

Metal products and 
machinery; comments due 
by 7-22-02; published 6-5- 
02 [FR 02-13808] 

FEDERAL 
CGMMUNICATIONS 
COMMISSION 

Common carrier services: 


Wireless telecommunications 
services— 

Bell Operating Companies 
separate affiliate and 
related requirements; 
sunset; comments due 
by 7-22-02; published 
6-21-02 [FR 02-15676] 

Digital television stations; table 
of assignments: 

Alabama; comments due by 
7-25-02; published 6-6-02 
[FR 02-14022] 

FEDERAL RETIREMENT 
THRIFT INVESTMENT 
BOARD 

Thrift Savings Plan: 

New record keeping system, 
implementation decisions, 
and addition of post- 
employment withdrawal 
methods; comments due 
by 7-25-02; published 6- 
25-02 [FR 02-15775] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 
Medicare and Medicaid: 

Peer review organizations; 
name and other changes; 
technical amendments; 
comments due by 7-23- 
02; published 5-24-02 [FR 
02-12242] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Medicare and Medicaid: 

Peer review organizations; 
name and other changes; 
technical amendments; 
comments due by 7-23- 
02; published 5-24-02 [FR 
02-12242] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 

Low income housing: 

Housing assistance 
payments (Section 8)— 
Housing Choice Voucher 

Program and Moderate 
Rehabilitation Single 
Room Occupancy 
Program (2003 FY); fair 
market rents; comments 
due by 7-22-02; 
published 5-23-02 [FR 
02-12716] 

HOUSING AND URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal Housing Enterprise 

Oversight Office 

Practice and procedure: 

Federal National Mortgage 
Association (Fannie Mae) 
and Federal Home Loan 
Mortgage Corporation 
(Freddie Mac)— 

Safety and soundness 

supervisory standards; 


comments due by 7-22- 

02; published 6-21-02 

[FR 02-15678] 
INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Hunting and fishing: 

Refuge-specific regulations; 
comments due by 7-22- 
02; published 6-20-02 [FR 
02-14900] 

Marine mammals: 

Florida manatees; incidental 
take during specified 
activities; intent to prepare 
environmental impact 
statement; comments due 
by. 7-25-02; published 6- 
10-02 [FR 02-14326] 

SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 

Options trade-through 
disciosure rule; repeal; 
comments due by 7-22- 
02; published 6-5-02 [FR 
02-14010] 

Reserves and custody; 
comments due by 7-25- 
02; published 6-10-02 [FR 
02-14296] 


TRANSPORTATION 
DEPARTMENT . 
Coast Guard 
Anchorage regulations: 


Henderson Harbor, NY; 
comments due by 7-22- 


02; published 6-5-02 [FR f 


02-14056] 
Ports and waterways safety: 
Portsmouth Harbor, NH; 
safety and security zones; 
comments due by 7-22- 
02; published 5-23-02 [FR 
02-13006] 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Boeing; comments due by 
7-26-02; published 6-21- 
02 [FR 02-15663] 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
General Electric Co.; 
comments due by 7-22- 
02; published 5-23-02 [FR 
02-12631] 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
McDonnell Douglas; 
comments due by 7-26- 
02; published 7-1-02 [FR 
02-16407] 


TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Airworthiness standards: 
Special conditions— 

Boeing Model 727-700 
IGW airplane; 
comments due by 7-24- 
02; published 6-24-02 
[FR 02-15833] 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Class D airspace; comments 
due by 7-21-02; published 
6-24-02 [FR 02-15800] 

TREASURY DEPARTMENT 

Internal Revenue Service 

Excise taxes: 

Pension excise taxes; future 
benefit accrual rate; 
significant reduction; 
comments due by 7-22- 
02; published 4-23-02 [FR 
02-09529] 

Income taxes and procedure 
and administration: 
Electronic tax filing; cross- 

reference; comments due 

by 7-23-02; published 4- 

24-02 [FR 02-09820] 

Income taxes: 

Stock or securities in 
acquisition; recognition of 
gain on distributions; 
comments due by 7-25- 
02; published 4-26-02 [FR 
02-09818] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-523- 
6641. This list is also 
available online at http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.access.gpo.gov/nara/ 
nara005.html. Some laws may. 
not yet be available. 


H.R. 327/P.L. 107-198 
Small Business Paperwork 
Relief Act of 2002 (June 28, 
2002; 116 Stat. 729) 
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S. 2578/P.L. 107-199 


To amend title 31 of the 
United States Code to 
increase the public debt limit. 
(June 28, 2002; 116 Stat. 
734) 


Last List June 26, 2002 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 


subscribe, go to http:// 
hydra.gsa.gov/archives/ 
publaws-!.html or send E-mail 
to listserv @listserv.gsa.gov 
with the following text 
message: 


SUBSCRIBE PUBLAWS-L 
Your Name. 


Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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Please Choose Method of Payment: 
LJ Check Payable to the Superintendent of Documents 


visa MasterCard Account 


(Credit card expiration date) 


your order! 
Authorizing signature 10/01 


Company or personal name (Please type or print) 


Additional address/attention line 


Street address 


City, State, ZIP code 


Daytime phone including area code 


Purchase order number (optional) 


YES NO 
May we make your name/address available to other mailers? CJ [] 


Mail To: Superintendent of Documents 
P.O. Box 371954. Pittsburgh. PA 15250-7954 
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